Concealed Weapon Laws of the Early Republic

Most people are surprised when | tell them that the South led the nation in the
development of gun control laws. Especialy to the cultural elite of American society, the
South is stereotyped as a place of rednecks, huntin’ dogs, and gun racks in pickup trucks.
But when you examine the history of laws regulating firearms and other deadly weapons,
the South was decades ahead of the rest of the United States.

There are many reasons, one of which was davery. The earliest firearms licensing
laws in the United States applied only to free blacks; the South feared that free blacks
might assist slaves rebelling against their masters. After davery ended, the Southern states
again took the lead in the development of laws regulating the carrying of handguns. The
reasons for these post-Civil War laws are clearly stated, and not even controversial among
historians of Reconstruction. If the freed daves were alowed to carry guns, they would
be in a position to defend themselves from Klansmen and more willing to demand their
equal rights as citizens.*

But while the South led the country in passing laws that either directly or indirectly
prohibited blacks from keeping or bearing arms, there is another class of Southern
weapons laws that have long interested historians of the right to keep and bear arms.
These are the laws passed before the Civil War, entirely in dave states, that either
prohibited or severely regulated the concealed carrying of deadly weapons, decades before
similar laws appeared in the rest of the United States. There are curious coincidences of
time and place that, at first glance, make it appear that fear of dave rebellion had

something to do with these laws. But these laws applied to everyone, white or black, and
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at atime when state legislatures were quite open in writing racialy discriminatory laws.?
This suggests that these early concealed weapon laws were not aimed at a particular race.

From a modern perspective, at least for those partia to conventional wisdom on the
subject of gun control, figuring out why these laws appeared when and where they did
does not seem like a very interesting question. To a great many people in America,
regulating the concealed carrying of deadly weapons would seem like the most obvious
sort of law. It is conventional wisdom in some circles that allowing people to carry deadly
weapons is looking for trouble—that as more people carry guns, crimes of passion are
sure to increase. Indeed, | was one of that opinion when | first started to look into this
topic in 1989. | darted gathering data as state after state adopted non-discretionary
concealed weapon permit laws, and | discovered that large numbers of people carrying
concealed handguns did no harm to public safety, and perhaps did some good.> More
recently, Professor John Lott and graduate student David B. Mustard of the University of
Chicago, usng a more sophisticated approach, demonstrated statistically significant
reductions in rates of murder, rape, robbery, and aggravated assault associated with these
laws.”

When you examine the attitudes of the Founding Fathers towards firearms, however,
these concealed weapon laws in the early South seem quite remarkable. A widely held
belief among the Founders of the American Republic was that the right to armed self-
defense was a basic right, one that we had inherited from Englishmen. This right was
guaranteed by the English Bill of Rights (1689) and widely recognized in authoritative
works such as Blackstone’s Commentaries on the Laws of England. Indeed, this belief

was enshrined in not only the Second Amendment, but also in most of the antebellum state
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constitutions—even in the Southern states that, inexplicably, then banned concealed carry,
and sometimes even banned sale of concealable deadly weapons.

| recently completed my MA thesis in History, looking for answers to this puzzling
guestion: Why did the South passed concealed weapon laws so contrary to the prevailing
sentiments of the Framers of the Republic? Aswith most historical questions into which |
have looked, the results were startling. Even though | have spent considerable energy in
documenting how gun control laws have often been passed under the pretense of crime
control, but really for more nefarious motives,® the concealed weapon laws of the early
Republic are not in that category. They were passed as part of a genuine attempt at
reducing murder rates. That said, it is important to understand that the laws did not,
apparently, achieve the desired goal. When we examine why the laws were needed, it
becomes a little more apparent why they did not reduce murder rates—and what
eventually did.

The Southern states up to 1840 were an extraordinarily violent part of the United
States. The historian David T. Courtwright describes the South as “a seedbed of national
violence,” not only violent in itself but sending out a stream of single young men with
“obsessions about reputation and vengeance and deadly weapons with them.”® The
antebellum Kentucky newspaper editor Cassius Clay insisted, based on his reading of
newspapers from both regions, that crime rates were “about five times as great in the dave
states, as in the free”” The Northern journalist Frederick Law Olmsted observed that

young Southern men were extraordinary willful—short of self-control, leading to

[T]he scandalous fiend-like street fights of the South. If a young man feels offended with
another... he will not be content to vituperate, or to cast ridicule upon him; he is impelled
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straightway to kill him with the readiest deadly weapon at hand, and with as little ceremony and
pretense of fair combat as the loose organization of the people against violence will alow. He
seems crazy for blood.?

Modern historians, using statistics from court records for particular counties also conclude
that the South was substantially more violent than the North.® Why?

There is no shortage of theories that have been advanced to explain antebellum
Southern violence. Violence was an unavoidable part of davery, as the economist Adam
Smith's criticism of davery’ s inefficiency pointed out. Smith observed that a dave worked
as little as necessary to avoid mistreatment by the master: “ Whatever work he does
beyond what is sufficient to purchase his own maintenance can be squeezed out of him by
violence only, and not by any interest of his own.”*° Maintaining Savery, some argue,
brutalized not only the dave, but also the masters and their employees, constant
willingness to use deadly force against daves, and the expectation of being obeyed, made
free men too willing to kill each other on the slightest provocation.™

An explanation for Southern violence that | find more persuasive is the dominance of
Scots-Irish immigrants in the South, especialy in the back country west of the
Appalachians. They came from border counties between England and Scotland where for
centuries armies had marched back and forth, killing, pillaging, and raping. The only law
that mattered there was the law that you and your extended family (or clan) could enforce.
Gentle people in such a situation did not survive long enough to pass on a culture of peace

to their children; only the strong survived.” (In these sensitive and prickly times | should
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mention that my own ancestors were part of this proud and dangerous immigrant
population.)

Many of these immigrants first settled in Ulster, Northern Ireland, where the English
government used them to drive out the native Irish. In the following century, when they
arrived in America, both the Pennsylvania and Virginia colonial governments used them
smilarly against the Indians, giving these wild and martial people land on the frontier.
Scots-Irish frontiersmen took not only Indian lands, but also squatted on unoccupied
white-owned lands, sometimes threatening violence when the lawful owners attempted to
take possession.® This Scots-Irish frontier interaction with the Indians (and sometimes
with whites) reinforced their existing traditions about the use of force.**

Finally, the most important reason why the South was so violent was the absence of
religion. At the beginning of the nineteenth century, if you went looking for the largest
concentration of people in most Southern communities on a Sunday morning (especialy in
the upland South), you would not find them in church. You would likely find them at the
tavern, drinking whiskey. The men would be getting argumentative, challenging each
other to a duel, or perhaps skipping the formalities and attempting to maim or kill each
other.

Underlying most of this violence was the honor culture. Today, when we speak of
“honor,” it means something a bit different than it did in the nineteenth century. In an

honor culture, people are restrained by shame: “What will people think of me?” In an
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honor culture, you behave yoursdlf only if you fear that others will know what you did,
and disapprove.

In an honor culture, men duel because they are afraid that they will be called cowards
or immoral. It does not matter if the charge is true or not; it is what others think about
you that matters. The deathbed complaint of John Hampden Pleasants, editor of the
Richmond Whig, killed in an 1846 Virginia duel, captures the tragedy of a code where
men participated in duels out of fear of what would happen to their reputation: “[W]hat a
damned immolation thisis to be such slaves to public opinion!”*°

In a conscience culture, however, people are restrained by guilt. Instead of worrying
about what others know or think about you, you ask, “ What will God think of me?” There
are no secret sins, for even if no one else knows what you have done, God knows. At
least during the early part of the nineteenth century, the honor culture dominated the
South, while the conscience culture dominated the North."

The honor culture meant that insults could not be safely ignored. 1f someone insulted
you publicly, or cast doubts about your honor, you challenged them to a duel. Dueling
declined in the North after the death of Alexander Hamilton at the hands of Aaron Burr.
It remained strong in the South, where honor, not conscience, was the dominant force.

Southern state governments tried to make dueling go away by passing very severe
punishments, but juries would not convict duelists. Why? Because most Southerners
agreed that honor mattered. They saw nothing wrong with dueling, no matter how many
wives, sisters, parents, or children grieved over their dead—and most newspapers of this
time and place either supported the practice, or condemned it very lightly.

As the punishments for dueling became more and more severe, state legidatures

realized that if juries would not convict, they would have to discourage dueling without
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relying on juries, that most democratic of institutions. Instead, many Southern states
required legidators, militia officers, judges, and sometimes lawyers to swear that they had
not engaged in a duel, usually after some arbitrary date, such as January 1, 1829.® If a
young man with political ambitions were insulted, he would not demand a duel, for that
might require him to commit perjury in the future. Instead, he would pull a dagger or a
gun from under his coat, and settle the matter right on the spot. He would not swear
fasely under oath, and risk embarrassment or trial for perjury—but he would tear out
another young man’'s guts with a Bowie knife over mere words—and consider himself
morally right for doing so.

In response, Southern governments passed increasingly stringent laws regulating the
concealed carrying of deadly weapons, as well as measures to ban the sale of such
weapons.” These measures, it is generally agreed, were unsuccessful for the same reason
that the laws against dueling were unsuccessful: juries accepted the morality of killing
people over insults. Indeed, the laws themselves give you some indication that the

legidatures knew that these laws against concealed carrying of arms would be unpopular.
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Tennessee's 1838 ban on concedled carrying or sale of Bowie knives or Arkansas
toothpicks included provisions that paid $50 to prosecutors and $20 to the state's
attorney-general for each person convicted under the statute®® (Multiply those amounts
by about 20 or 30 to get the equivalent in current money.) Virginia s statute provided that
if a jury found a person innocent of a crime committed with a concealed weapon, the
prosecutor could indict him again within one year in superior court.”* Presumably in
superior court, where the jury would contain fewer of the accused’s friends and neighbors,
it would be easier to get a conviction.

There are differing opinions as to why the honor culture and dueling declined when it
did in the South, though most historians acknowledge that the rise of evangelical
Christianity is the dominant reason for this change. The increasing influence of evangelical
Christianity on the South finally killed the institution of dueling, sometimes as a result of
courageous Southern clergymen who were willing to condemn the institution, but more
often because some Southern gentlemen regarded their faith as more important than the
Southern honor culture.  Senator Jeremiah Clemens of Alabama accused Senator R.
Barnwell Rhett of South Carolina of “knavery and treason” and cowardice during
secession debates in 1852. Clemens expected Rhett to demand a duel. Rhett refused,
emphasizing that Christianity and dueling were incompatible: “I cannot and will not
dishonor my religious profession. | frankly admit | fear God more than | fear man....”*
For Rhett, guilt (his relationship with God) mattered more than shame (how the voters
saw him).

Evangelical Christianity played a significant role in bringing to an end not only this

bloody system of dueling, but the even more brutal practices by which young men maimed
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each other for sport. No historian seems willing to credit the concealed weapon laws with
changing public behavior; hundreds of hours of poring over old newspapers and legidative
journals give me no reason to disagree.®

There is a lesson to be learned here. Laws that run contrary to the spirit of a people
may suppress one behavior—but like pushing down on one end of a seesaw, the other end
rises. The state legidature did change a behavior—dueling. But all sources that | have
consulted, in newspapers and documents of the period, and from modern historians agree
that the laws they passed only changed one felony into another. Banning dueling did not
end aggressive and violent passions. As a delegate to the Kentucky Constitutional
Convention of 1849 explained, while arguing against a constitutional ban on dueling, for
all its moral flaws, dueling was better than the alternative: "[A] thousand opportunities
exist of effecting a reconciliation between parties where a challenge has passed and a duel
is proposed, and the difficulty by the interference of friends may be adjusted; but in the
murderous street fight the parties excited with passion, heed no one, and arming
themselves, go forth in the thoroughfares and the by-ways, and there in a bloody affray, to
the terror of every passer-by, settle their quarrel with the knife and the pistol.”*

Until the morals of the people changed—and men no longer felt a need to kill each
other over the most minor of insults—the laws accomplished nothing. Unfortunately,
moral reform is a slow process, and one in which government’s role is necessarily limited.
The politician may promote the notion of moral reform, but laws cannot make people
better from the inside, where it matters.

Peter Cartwright, a backwoods Methodist preacher in the early decades of the

nineteenth century, left us a dramatic example of how the society improved, not by
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changing laws, but by changing hearts, and it contains a lesson that we as members of
society today might usefully bear in mind. Cartwright’s autobiography described two
young men who became deadly enemies as a result of rivalry over a young lady, and their

bitter feud ended in a most unexpected way at arevival meeting:

They quarreled, and finally fought; both armed themselves, and each bound himself in a solemn
oath to kill the other. Thus sworn, and armed with pistols and dirks, they attended camp
meeting. | was acquainted with them, and apprised of the circumstances of this disagreeable
affair. On Sunday, when | was addressing a large congregation, and was trying to enforce the
terrors of the violated law of God, there was a visible power more than human rested on the
congregation. Many fell under the preaching of the word. In closing my discourse | called for
mourners [those repenting of their sing] to come into the altar. Both these young men were in the
congregation, and the Holy Spirit had convicted each of them; their murderous hearts quailed
under the mighty power of God, and with dreadful feelings they made for the altar. One entered
on the right, the other on the left. Each was perfectly ignorant of the other being there. | went
deliberately to each of them, and took their deadly weapons from their bosoms....*

The two young men settled their differences that night: “ A few hours before they were

sworn enemies, thirsting for each other’s blood, but now al those murderous feelings

were removed from them, and, behold! their hearts were filled with love.”?
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