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shall bo desmed marder in i second
tsed in Uho indietment eafinot veae
of which is not reunched hy ‘commion law ("loﬁnitﬂimr, nn:'loss-, *in(!lO'oﬂ-,
Wé intend after convietion that {he finding conteary o what Lhe
jury have expressed shall reach another erime neither in the bill
of indictment nor verdiet.; for the finding is ¢« guilty of murdor
in mnnner and form as charged fn tho bill of indictmont." 1,
then, the verdict vefers us to the indietment for the facts found,
it must be scen by reference to the indictment, that it can be but
murder in the second degree ; for it is nowhere supported by the
ternis used in thé indictment, or in the finding of the jury, when
compared with the deseription of murder in the first degr:
given in the statute.
I tvill admit for the sake of argument, th
bill of indictment, aided, as son
72d section, will be sufficient

md dogree.  Horo the forms
h an oftence tle ﬂcs‘cri'pt;ioﬁ

ce as

at the charge in the
1¢ suppose it is, (3567 by the

; still to justify a Judgment for the
most heinous of the two murders, the Jury should find in their

verdict the manner. If by poison, say so; if willful, deliber:
malicious and bremeditated, say so; and the like of any other
one of the different speeies of murders in the fir
Surely the eourt will require certaingy from some quarter, be-
fore they will give a judgment affecting life; and in any aspect
in which this case can be viewed, upon the pleadings, the charge
of the court or ﬁuding thegeon, thero is no such ¢
het enough to justify the Jtdgment vendered.
Where he pleads guilty, the law had two objects in view: 1.
In tenderness to the accused ; and 2d. To prevent one getting
off by pleading guilty of the lesser offence when in fact, he was

guilty of the higher offence. I am for reversing the Jjudgment,
Judgment reversed.
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SIMPSON . THE STATE OF TENNESSEE,
Sparta, Deceniber, 1838,

CriMmvAL LAW—AFFRAY—INDICTMENT.
or more persons in a publie place,
ant “an affray did make,”
fatally defective,
292

An affray is the fighting together of two
and an indictment which charges thut the defend-

1 constitute an aflray, is
1g this ense.]

without stating the facts whiel
[Ace. State o, Priddy, 2 Hum, 161, citir
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] v+ of Whito,
At the May term of the cireuit court fm. ﬂ-‘:}(\-‘)\‘“gﬁ‘l-(::-f in sub-
S nt was found against the plaintiflt’ 1 X ’)on their
pb s <y ras The erand jurors for the state, ete., vy Mgl

g f()“()“t; ' b \\'il?ium Simpson, [367] lnborer, on tl“‘ e

s !)l'esc.lll- : l:‘l s your of our Lord, 1838, with f(n"co and ’m.m: ;

day of April, in |'“\v}l’|ih- wlorernid, heing aryed in nl“‘«:llz\\'n

at tho county ”1 o i’n a cortnin public strest u‘n(l .1‘ mm (;Yf

manner, th(,'n':;nﬁ' ﬂlnd to tho greal terror and dl.\‘fll{ ):.mu o

situate, unlzu\. 1.1 Y f the said state, then and there being, :

divers good A 3% of the laws of the land, to the evi

R ;ll ?smiﬁeg:]ep 1i(1)(c case offending, and ag:nins.t ?;

example of ‘fll.l -Ott'vwlf the state. ‘To this indictment the. Phllma:xd

poace and dlgmlj ﬁ)t, guilty ; upon which issue w_as Jf)mcc ’ e

in error 1)1(\3:{)(1:’;;%:(1 t:: a jury, who found lli:;l gu]ﬂ-t);t;fl;- ;:ﬂ(:rror

the cause s 2 . ‘ndictment. The plaint

ol forx'n us' Chm'%e-(}ldl:nf::t,n:xﬂldct;lilllcd his reasons, 'which };1:::;

T oL e e ?'1';}'\11031 by the court, and a bill of elxcz,elziﬂ‘ 2

RS b 0\,;,‘1 court gave judgment that the plain ot

S lf 1$§}20 for hir; offence, and also pay tl.xe cos =

clrmr =k 3rfi1;?10 From this judgment, an appeal in erro

the prosec .

Gy 00“"'2)'6” Attorney-general for th? sta’ce. ——
B, £ Elampreits arenment in this case, it is conten ‘
Waves, J. On the ‘.1".‘][1' in orror, that the rovord does not

B i{)'r -Lléotl?::tt‘ li‘;l lkn;wn to the law, as cog"immft;:l::;f

g zm.y Ci.‘:l;cent;. On the part of the st"ute,.thc afﬁﬁggt,ly

o 1‘)}' (lvl:\(tz\:x(ll: that the offence of ;’m :\{.h'u};] :‘So S]l)lem; )
eneral ¢ R B ithorities hav ’

Ehm-ged g S 1ndllc:n(:?‘ft().nnls\lof indictments for affrays

on this question, ‘and boo (-f ¢ the purpose of showing that the

T 1‘(.\101'1::16(1(;, p(:'esont, indictment is a valid ton:](; f(,):;

i (,)f o ‘.’lfmf‘;fﬁ..l . which will now be noticed. Blac}{‘sAoﬂ‘l"; .

Wigpodiaeet s t: l)ﬁ’s Commentaries, page 145, suys, -:;)?1:

S fourtzll volumeto rify, are the fighting of two 01" more pct:: f(;;

from u,ﬂmyel'., tol_ o t)Z), the terror of his majesty’s sub.le(:; :1 1t

in some pubh.c y :100,1 in private, it is no affray, butan assa e

[358] if the fighting be ] l‘ ding to this definition of an affray
ill be observed, that according titute it. First.

}t’ “I;III ;:qtone three things are necessary to const
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358, 859 YERGER’S REPORTS.
l)ct\\.('cn Lo or more persons,  And, Third. It must he in some
pul)h.(- place to eause terror to the people. Ience it must 1'()lll()w
tl):‘lt i’ cither of these requisites are wanting, an :l(l'rny;doos not’
exist. In the charge in this indictment, \:'hich is assumed to
um01.11}t, to an allvay by its constitution, the two fiest of illc above
requisites are wanting, to wit, fighting or actual violence -11;(1 the
n}unber of persons necessary for the constitution of it ’ ‘To ol
vmt.c this, and to prove that these particulars are not .oescntiar
fel;]]o:mt. Hawkins is cited and relied upon, hook 1, ch. ~28, scc:
"],O\l\lt]c(l)g ;13‘52)';1 ~" .BuL granting that no bare words in the judg-

. y in them so much terror as to amount to an
uﬁ}-ny, Yet 1t seems certain, that in some cases there may be an

;Lf.h'z?y “'110'1‘0 there is no actual violence, as where a !mflrl arms
l)}ms.clf with d:mgerox_ls and unusual weapons, in such & manner
;l: l\\:l]} nl:tfurully s terror to the people, which is said always
,,i, :l:w“(i ’):(e‘n an‘f)f’},cnco :1t: common law, and is strietly I)l'ohibit;d
ol ¥ stalutes, It is 1o be remembered on this citation
that if the whole of the seetion, and the following ones of {l i

g::.:.:ll,i[:l., ]:n'o looked into, it will be found that the L?()c(’l'il;c oftl:g
bt < T servants, especially upon the

8 ¢ of the 24 Edward HI, which enacts, that no man, ereat
nor small, of what condition soever he be, oi\'ccp{, the ki(nfr,’solo“'
vants, etc., shall go or ride armed by night or by da otg 'i‘(;l-
(I:?Okﬂ‘bt‘m(? on :m(‘l says, that persons of aunlity are ;:3’,116 (i:l:)n(::
O“S(: ()(111]()1:5%'];%1]1]11']5(; llqns' statule I)‘y wearing their common weip-
g g theix 1}Lulll n'umbel of attendants with them, for
vy il{:);lsn;le:;t or detenc;c, in such places and upon occasions in

' common fashion [359] to make use of them with-
ztutv::otlucji?f f;llxo 1]'(HISt ]suspicion of an infention to commit any act
e or disturbance of the peace ay y

here, that ancient Englichest(:)lftu{tlli 1;‘(1(;:1(1 .th IL 'md') 130 1'0""”_'1““]

long usage, were cited as c<>111:11(;1,1 law ; i

— el a5 ¢ aw ; and though our ances-
13, upon their emigratjon, hrought with them such parts of

common kuww of England, and theal“nﬂlid t: ¢ ‘ ('l'l)dl ‘% ¥ ”'_0

e e g ‘nglish s .ntu((;s, as were appli-

cmmr.mcmnl‘t011> ¢ l();h(,u exchanged and new situation and cir-

stances, yet most assuredly 5 aw ¢

tho subjecmntir of his ourth section. Tt et oo

seleetion, ,

204

n rmed no part of their
The true construction of the portion of the fourth
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geclion abovo cited is giving it an application {o pavticular per-
sons in particular places, under particular circumstances ; this is
proved by what Serjeant ITawkins has laid down previously in
the first and second scctions of the same chapter, under the same
head, where he gives the general rule, concurring in substance
with Blackstone. He says: ¢ From this definition, it seems
clearly to follow, that there may be an assault which will not
amount to an affray, as where it happens in a private place, out
of the hearing or seeing of any except the parties concerned, in
which case it cannot be said to be to the terror of the people;
and for this cause, such private assault seems not to be enquira-
ble in o court, but as all affrays certainly are, as being common
nuisances.” This passage concurs with and supports Blackstone
in the above two particulars of actual violence, and the plurality
of the pcrsous.concerned as actors, which it was assumed the
citation from this fourth scction dispensed with. The like de-
duction may be drawn from the second section, where it is Jaid
down, ¢ that no quarrelsomo or threatening words whatsoover
ghall amount to an affray, and that no one can justify laying his
hands on those who shall barely quarrel with angry words, with-
out coming to blows.” But suppose it to be assumed on any
ground, that our ancestors adopted and brought over with them
this English statute, [3607 or portion of the common law, our
constitution has completely abrogated it; it says, ¢ that the
frcemen of this state have a right to keep and to bear arms for
their common defence.”” Article 11, sec. 26. 1t is submitted,
that this clause of our constitution fully meets and opposes the
passage or clause in Hawkins, of ¢a man’s arming himself
with dangerous and unusual weapons,’” as heing an independent
ground of affray, so as of itself to constitute the offence cogniza-
ble by indictment. By this clause of the constitution, an express
power is given and secured to all the free citizens of the state to
keep and bear arms for their defence, without any qualification
whatever as to their kind or nature ; and it is conceived, that it
would be going much too far, to impair by construction or abridg-
ment & constitutional privilege which is so declared ; neither,
after so solemn an instrument hath said the people may carry
arms, can we be permitted to impute to the acts thus licensed

such a necessarily consequent operation as terror to the people
295
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to be incurred thereby ; we must attribute to the framers of jt
the absence of such o view. .
On the authorities, therefore, I am of opinion that this record
of an indictment against the plaintiff in error does not contain
the charge of an aflvay, or any other specific offence cognizable
at common law by indictment, and that there is nothing citherin
our constitution or acts of Assembly in repugnancy to this con-
clusion, hut, on the contrary, strongly corroborative thercof: 1
will notice the precedents of the forms of the offence of an afe
fray that have been introduced by the attorney-general as evi-
dences of the law in reference to the indictment in the record,
These precedents have been introdued: one from Archbold's
Criminal Pleading, page 837 ; another from Ilenning’s Virginia
Justice, page 28 ; and the third volume of Review of the Crime
inal Law, page 261.  These precedents have bedn introduced for
the purpose of supporting the present indictment, from their
sameness to it, [361] or identity of form and charge. It will be
remembered that. the present indietment charges that Willinm
Simpson, laborer, with force and arms being arraved in a warlike
manner, in a certain public street or highway situate, unlawfully,
and to the great terror and disturbance of divers good citizens, did
make an affray in contempt of the law, cte., making the plaintif
in error, Willinm Simpson, the only actor. Al the three proea
dents introduced, however, state a plurality of actors in making
the affray, naming them with their additions, as A. O., tailor,
and B. O., blacksmith, and with force and arms did make an af-
fray, pursuant to the doctrine laid down by Blackstone, and
therefore they do not support the present indictment; but all
are also defective in their not stating the acts in which the affray
consisted, as the fighing of the actors, the inflicting of hlows by
them or the commission of <ome other nct or acts of violenee,
stating in what they consisted.  Chitty, whose aceuraey is well
known, in his Criminal Law has given us a precedent of an affeny
as follows, in the charging part, to wit: ¢ That the said C. D.,
in and upoun them, the said J. B. and J. A., being then and there
in the peace, ete., unlawfully and violently did make an assault
and affiay ; he, the said C. D., did then and therve, with force and
arms, unlwwfully and violently heat, wound and tveat so ill, that
their lives were greatly despaired of,”” cte.  Ierea certain spes
296
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awfully and violently beating and
ame, with its degree, ¢¢s0 that
i i y charge, ‘“mado
their lives were greatly (espaired of.””  But the ch.u?e,1 =
Yin tlﬁs record, is altogether too general 5 it does n
" the party charged, which
u proceedings.  This in-

cific charge is made, of unl
wounding certain persons, by n

an affray,’ g
give that information to the court, or
z

ires i ing erimin:
the law requires conductmg:l e : e e o
formation should consist in a faiv development uy

i t itutoe
of the transaction, stating the material facts assumed to constl.ﬁ :
- see whether a specifie
hareed, so that the conrt may sec Ww hether & spec
e PmtiaTy he law, is imputed ; and it so, and a [362]
O NIZ by the law,1 g $
offence, cognizable by : o et |
‘ ay be seen what judg
icti ilow, that it may '
conviction should fi . Reinci Lo 14
should be pronounced thereon. Such statement 1$ ttlv D.Lkel i
arge a may be prepared to m:
i gul’ltl;ilt t}]lc cc;nvictlion1 or acquittal may
i as any, and that ms :
defence, if he has any, Iy el
enure to his future protection, should he be agan (,h(u' ged b,
: revi
aame eround, and that he may be cnabled to plead his pre !
~ g ¢ in bar any subse-
c>t »n or acquittal of the same offence in bar of any
S ( “iv’s Crimingl Law, 169. Here,
uent proceedings.  See 1st Chitty’s | L s
: this record it 1« not stated that the plaintiff in error foug
e i " vi any one
with any person, or committed any act of violence on : 301%0]1,
sctting forth its nature, or that he inflicted blows on :;,n) pe : w];
f o i st 4 also in eac
with the attendant manner and eircumstances, (m]d-fL sot e
e i if known, and it no .
i son or persons, if known, .
- ease naming the pers R
i g ar in the charge,
i at fact : all of which ought to appe: .
stating that fact ; al iy S
¢ ar, their existence
i s they do not so appeat,
e 0“3;0;]- lj\& . lﬂlojit is 1laid down in the same hook, page 172,
be intended. nd s s la . hog go 172
vhich says, ¢ The charge must. be sufficiently explicit t(l) Llull
i i i v i ¢ any-
itsolf, for no latitude of intention can be allowed to m({:‘ u¢ (u.(}:r
: ) . 3 . e AP
hi 0',m()1'c than there is expressed.” There is, therefore, i
S senit court, which must he reversed;
in the judgment of the circuit court, - i
. i iv : ement ¢
and this court, proceeding to give Sl'l(h' judg i
court should have given, direct the indictment to be qus
its insufliciency. F
Catron, Ch. J., and GREEN, Jes concuuelc.l.l P s
Si s indicted for an affray.
] ) Stmpson was indictec
Prek, J., disseniente. : L
: i ! ar in a public place,
i ! I force and arms, he,
The charge is, that wit T
TOY yeople. e wi
id m: o the terror of the |
an affray did make, t " ) o
victed, and judgment was passed. The question now1is,
ted, a

3 . j s no l)c.ll t 1cu-
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=
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]: . : . -I € 2 ol H ¥
tn L(t'(lmgul as to the manner of the aflray, nor does it scem
to me important that the acts should be chareed, thoneh certainl
it is safest to [863] inser T L afl o el
: I bt 3] insert them. "The word afltay is a technical
erm. : ic plt i
n fina p.ul)h(, place one commit such acts of outrage as
produce terror, it is an affray. It ! X
P o y. must he charged to have been
1 1c ml.t. public place, and to the terror of the people. So it is
charg is c i )
- lofll; in this case. One can commit an affray, as by arming
mse ushing i : i :
Tllxc‘rl, rushing into a public place and threatening to kill°
hough the words do not make the aflray, yet the acts coupled
;"E]“l t,hc‘m will, if fear ensue, amount to an affray.  Haw. P. C
itle Affray, scc. 4. And though the charge be general, t
facts may he proved. 1Iti D v g
" ¥ proved. 1t i1s not true, as supposed, that to con
& > an affis ¢ i ‘ :
AI ute an affray there must be a fighting of two in a publie place
R = . . : .
An ass:ullt by one in a public place will be an affray, though if
3 l z . 7 4’ s ‘
tl]l v private place, the same act would amount to nothing ;101'0
i el ey =t .
]mn an assanlt.  The indictment is not as full as couﬁl have
seen wished, but it is full enough to let in the ovidence, has
proved conviction, and that convietion ought to stand ’
Judgment reversed.

Note. The dicta of Judgo Whyte i
T ; iy yte in this case, on page 8
tél;e tc;onstxtutlonal right of the citizen to bear arms, arc} cgmmi?:t:éwol:x ‘;}111815.&)'11143“bjcct -
ate, 2 Hum. 161, and by Nelson, J., in Androws v. Stato, 8 Heisk. 198. Ebp, e

THE STATE ». TOLLS.

Sparta, December, 1833.

CriMiNAL LAW—INDICTMENT QUASHED—APPEAT, BY STATE.

Btato from the judgment of the county court quashing o presentment for gaming

gives the circuit court jurisdiction of the ¢
/| sease. [A 3t (
Rep. 137; State v. Smith. 2 Yer. 272; Codo,bé 52[450]& P T

An appeal by the

Tl-w grand jury found a presentment against the defendant f
g:l'mlng, whether on the view of some ofPlhe jury m'(n( 5
'(:‘\’1(1011(‘0 of a witness, the face of the pl'csontm;.'nt)d,ooq llll(l);(:; .y
The :.lttornoy-gmlernl for the State endorsed on the )-“:‘ ook
that it had been found on the evidenee of John AL'%)'“SOMW‘M’

open court, [3647 and s e | ALgo, sworn in
e , [364] ent to the grand jury. The county court

PHIE ETATE 7. SIMPSON. 364, 365

quashed it. The solicitor appealed, aund the cireuit court dis
missed the appeal for want of jurisdiction.

Wm. B. Campbell, Attorney-general, for the State.

Catron, Ch. J., delivered the opinion of the court.

The cireuit court had jurisdiction of the case. State v. Fields,
Martin and Yerger’s Reports, 137.

The presentment is in due form, and must have heen quashed
beeause of the solicitor’s endorsement. This, it is said, ought
to have been doue by the clerk, not the solicitor. The truth is,
it could not be done by cither. The act to suppress gaming, of
1824, ch. 5, sce. 2, authorizes and makes it the duty of the grand
jury to send for witnesses, on whose evidence to ground pre-
sontments.  What they proved the clerk has no right to know,
and on whose information, whether witness or juror, the jury
acted, is with them. It is the duty of the court to see there is
no abuse, and if there e, to correct it by quashing the pre-
gentment ; but this cannot be done on its face. The endorse-
ment did no harm, nor could it have helped, had anything ap-
pearcd amiss.  The defendant is bound to answer to the pre-
gentment. The judgment of the eircuit court and county court
of Warren will be reversed aund the cause remanded to the cir-

euit court for trial.
Judgment reversed.

THE STATE OF TENNESSEE v. SIMPSON.
® Sparta, December, 1833.

CosTS—STATE CASE—RETFRSAL OF VOID JUDGMENT. Where a criminal case,
brought up by the state, is reversed beeause the appointment of the judge who
presided in the court below was unconstitutional, and his ncts void, the state is
entitled to costs. [See Officer v. Price, 5 Yer. 985, and Martin, ez parte, 5 Yer.

456

[365] The question in this case arose upon motion to tax
This canse had been tried before Johm II. Martin,
A judgment was pronounced in favor of
The appointinent

the costs.
esq., speeial judge.
the defendant, from which the state appealed.
of said Martin, as special judge, and all his acts and judgments,

as such, were pronounced by this conrt unconsitutional and void,

1§ce Smith v. Normant, ante, 271.
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and all the judgments rendered by him, reversed.” This causo
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