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indeed, are decisive), we can have no difficulty in deciding
{his case on principle. The judgment of the cireuif court
must be reversed, and judgment be given here, upos the
verdiet of the jury, that the plaintiff recover his damages.
ete.

AYMETTE v. THE STATE.
NASIVILLE, DECEMBER, 1840.

CONSTITUTIONAL LAW-—ACT PROUIBITING THE WEARING OF A BOWIE-
xNIFE. The Act of 1837, 137, 2 (Code, sec. 4746), making it a mis-
demeanor to carry a bowie-knife under the clothes, or concealed
about the person, is not in violation of the constitution, article
1, see. 26, securing to the citizen the right to keep and bear
arms for the common defense. (Acc. Andrews V. State, 3 Heisk,,
180, 184, 193, citing this case, and varlously commenting on the
language of the opinion. See, also, Haynes v. State, § Humph.,,

(]

[Cigezd')in: 1 Lea, 716.]

At the January term, 1840, of the circuit court of Giles
county, Judge Dillahnnty presiding, an indictment wus
filed against William Ajymette. This indictment charged:
1st. That Aymette, on the [155] 26th day of June, 1839,
in the county of Giles, “did wear a certain bowie-knife
upder his clothes, and keep the same concealed about
his person, contrary to the form of the statute,” ctc.
od. “That on the same day,” ete., “the said Aymette did
wear a certain other knife and weapon, in form, shape,
and size resembling a bowie-knife, and under the clothes of
him, the said Aymette, and concealed about the person of
him,” etc.

The defendant pleaded not guilty, and the case was
submitted to a jury at the October term, 1310, Judge
Dillahunty presiding.

It appeared that Aymette, during the sitting of the
circuit court in June 1839, at Pulaski, Giles county, had
fallen out with one Hamilton, ard that about ten o’clock,
p. m., he went in gearel of him to a hotel, swearing he
would have his heart’s blood. He had a bowie-knife con
cealed under his vest and suspended to the walstband of

his breeches, which he took nut occasionally and brand-
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ished in his hand. e was put out of the hotel, and
proceeded from place to place in search of IIamilton, and
occasionally exhibited his knife.

The jury, under the charge of the court, returned a
verdict of guilty.

The defendant moved the court in arrest of judgment,
but the motion was overruled and the defendant sen-
tenced to three months’ imprisonment in the conimon
jail of Giles county, and to pay a fine of $200 to the
State. From this judgment defendant appealed in error

Washington and Ewing, for Aymette; Attorney Gen-
eral, for the State.

Green, J., delivered the opinion of the court.

The plaintiff in error was convicted in the Giles cir-
cuit court, for wearing a bowie-knife concealed under his
clothes, under the act of 1837-1838, ch. 137, sec. 2, which
provides “that, if any person shall wear any bowie-knife,
or Arkansas toothpick, or other knife or weapon that
shall in form, shape, or size resemble a bowie-knife or
Arkansas toothpick, under his clothes, or keep the same
concealed about his person, such person shall be guilty
of a misdemanor, and,” upon conviction thercof, shall be
fined in a sum not less than two hundred dollars, and shall
be imprisoned in the county jail not less than three
months and not more than six months.

[156] It is now insisted that the above act of the Leg-
islature is unconstitutional, and therefore the judgment
in this case should have been arrested.

In the 1st article of the constitution of this State,
containing a declaration of rights, sece. 206, it is declared
“that the free white men of this State have a right to
keep and hear arms for their common defence.”

This declaration, it is insisted, gives to every man the
right {o arm himsell in any manner he may choose, how-
ever unusnal or dangerous the weapons he may employ,
and, thus armed. to appear wherever he may think proper,
without molestation or hindrance, and that any law reg-
nlating his social conduct, by restraining the use of any
weapon or rogulating the manner in which it shall be
earried, is beyond the legislative competency to enact, and
is void. 3
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In order to have a just and precise idea of the mean-
ing of the clause of the constitution under consideration.
it will be useful to look at the state of things in the his-
tory of our ancestors, and thus comprchend the reason
of its introduetion inlo our conslitution.

By the act of 22 & 23 Car. II,, ch. 23, see. 3, it is provided
that no person who has not lands of the yearly value of
£100, other than the son and heir appavent of an esquire,
or other person of higher degree, ete, shall be allowed
to keep a gun, etc. By this act, persons of a certain
condition in life were allowed to keep arms, while a
large proportion of the people were enlirely  disarmed.
But King James TL, by his own arbifrary power, and
contrary to law, disarmed the Protestant population, and
quartored his Catholie soldiers among the people.  This,
together with other abuses, produced the yevolulion by
which he was compelled {o abdicate the throne of Eng
land. William and Mary succeded him, and, in the firsl
vear of their reign, Parliament passed an act reeapitula?
ing the abuses which existed during the former reign, and
declared the existence of certain rights which they insist
ed upon as their undoubted privileges. Among 1hese
abuses they say, in sec. 5, that he had kept a “standing
army within the kingdom in time of peace, without the
consent of parliament, and quartered soldiers contrary to
law.” Sec. 6. “By causing several good subjeets, being
Protestants, to be disarmed, at the same time when Ya-
pists were both armed and employed contrary to law.”

In the declaration of rights that follows, sce. T de-
clares that “the subjects which are Protesiant maj have
arms for their defemce, [157] suitable to their condition
and as allowed by law.” This declaration, although it
asserts the right of the Protestants to have arms, does
not extend the privilege beyond the terms provided in
the act of Charles II., before referred to. “They maj
have arms,” says the Parliament, “guitable to other condi-
tion and as allowed by law.” The law, we have seen.
only allowed persons of certain rank to have arms, and
consequently this declaration of right had referenee to
such only. It was in reference to these facts, and lo
this state of the English law, that the 2d section of the
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amendments (o the constitution of the United Siates
was incorporated into that instrument. It decelaves that,
«g yell-regulated militia being necessary to the security
of a free state, the right of the people to keep and bear
arms shall not be infringed.”

In the same view the scction under consideration of
our own bill of rights was adopted.

The evil that was produced by disarming the people in
the time of James II. was that the king, by means of a
standing army quartered among the people, was able to
overawe them, and compel them to submit to {he most
avbitrary, eruel, and illegal measures. Whereas, if the
people had relained (heir arms, they would have heen
able, by a just and proper resistance to those oppressive
measures, cither to have caused the king Lo respeel their
rights, or surrender (as he was eventually compelied to
do) the government into other hands. No private defence
was contemplated, or would have availed anything, If
the subjeets had been armed, they could have resisted the
payment of excessive fines, or the infliction of illegal and
eruel punishments.  When, therefore, Parlinment says
that “subjects which are I'rotestants may have arms for
their defence, suitable to their condition, as allowed by
law.” it does not mean for private defence, but, being
armed, they may as a body rise up to defend their just
rights, and compel their rulers to respect the Jaws. This
declaration of right is made in reference to the fact be-
fore complained of, that the people had been disarmed,
and soldiers had been quartered among them contrary to
law. The complaint was against the government. The
grievances to which they were thus forced to submit were
for the most part of a public character, and could have
been redressed only by the people rising up for their
common defence, to vindicate their rights.

The section under consideration, in our bill of rights,
was adonted [158] in reference to these historieal faets,
ynd in this point of view its language ix most appropriate
ind expressive.  Its words are, “the free white men of this
state have a right to keep and bear arms for their com
men defence Tt, to be suve, asserte the right mueh
¢ orn Lroadly than the statute of 1 William & Mary.
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For the right there asserted is subject to the disabilities
contained in the act of Charles II. There, lords and es-
quires, and their sons, and persons whose vearly income
from land amount to £100, were of suitable condition
to keep arms. But, with us, ever} free white man is of
suitable condition, and, therefore, every free while man
may keep and bear arms. But to keep and bear arms for
what? If the history of the subject had left in doubt the
object for which the rights is secured, the words that are
employed must completely remove that doubt. It is de-
claved that they may keep and bear arms for their
common defence. The word «common,” here used, means,
according to Webster: 1. Belonging equally to more
than one, or to many indefinitely. 2 Belonging to the pub-
lic. 3. General. 4. Universal. 5. Public. The object,
then, for which the right of keeping and bearing arms is
secured is the defence of the public. The free white
men may keep arms to protect the public liberty, to keep
in awe those who are in power, and to maintain the su-
premacy of the laws and the constitution.  The words
«hear arms,” too, have reference to their military use, and
were not employed to mean wearing them about the per-
son as part of the dress. As the object for which the
right to keep and bear arms is secured is of general and
public nature, to be exercised by the people in a body,
for their common defence, so the arms the right to keep
which is secured are such as are usually employed in civ-
ilized warfare, and that constitute the ordinary military
equipment. If the citizens have these arms in their hands,
they are prepared in the best possible manner to repel any
encroachments upon their rights by those in authorify.
They need not, for such a purpose, the use of those weaph
ons which are usually employed in private broils, and
which are efficient only in the hands of the robber and
the assassin. These weapons would be useless in war.
They could not be employed advantageously in the com-
mon defence of the citizens. The right to keep and’ bear
them is not, therefore, gecured by the constitution.
A thousand inventions for inflicting death may be im-
acined which might come under the appellation of an
“qrm,” in the [159] figurative use of that term, and which
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f:ould by no possibility be rendered effectual in war, or
in the least degree aid in the common defenece. Woul,d it
fmt be absurd to contend that a constitutional provis-
ion securing to the citizens the means of their common de-
fence should be construed to extend to such weapons, al-
though they manifestly would not contribute to that ’end,
?;ilegvgjrci‘flzi, in the hands of an assassin, they might

Thf) Legislature, therefore, have a right to prohibit the
wearing or keeping weapons dangerous to the peace and
safety of the citizens, and which are not usual in civilized
Warf&.re, or would not contribute to the common defen-e.
The right to keep and bear arms for the common defence is
a great political right. It respects the citizens, on the one
hand, and the rulers on the other. And, although this right
must be inviolably preserved, yet it does uotofollow t?mt
the Legislature is prohibited altogether from passing laws
regulating the manner in which these arms may l;ze em-
ployed.

?‘o hold that the Legislature could pass no law upon
this subject by which to preserve the public peace, and
protect our citizens from the terror which a Wantor’l and
unusual exhibition of arms might produce, or their lives
from being endangered by desperadoes wilth concealed
arms, would be to pervert a great political right to the
wo'rst of purposes, and to make it a social evil of in.
finitely greater extent to society than would result from
abandoning the right itself.

Supose it were to suit the whim of a set of ruffians to
enter the theatre in the midst of the performance, with
drawn swords, gung, and fixed bayonets, or to ent:er the
church in the same manner, during service, to the terror
of the audience, and this were to become habitual; can it
be that it would be beyond the power of the Legi,slature:
to pass laws to remedy such an evil? Surely not. If
:rho uge of arms in this way can not be prohil;itod it ¥s
in the power of fifty armed ruffians to break u’pv 'th‘e
oh.nrnhos, and all other public assemblages, where thev
might lawfully come, and there would be no, remedy. Bt{t
we are perfectly satisfied that a remedy might be ai)plied
The convention, in securing the public political right iu.
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question, did not intend to take away from the Tegisla-
ture all power of regulating the socinl relations of the
eitizens upon this subjeet. Tt is (rue, i} is gomewhar
dificult to draw the precise line where legisiation must
cease and where the political right begins, but it is not
difficult to state a case where the right of legislation
[160] would exist. The cilizens have the unqualified vight
to keep the weapon, it being of the character belore de-
seribed as being intended by this provision. DBut the
right to bear arms is not of that unqualified character.
the citizens may bear them for the common defence; but
it does not follow that they may be borme by an individ-
ual, merely to terrify the people or for purposes of pri
vate assassination. And, as the mannor in which they
are worn and circumstances under which they are carried
indicate to every man the purpose of the wearer, the Leg-
isiature may prohibit such manner of wearing as would
never be resorted to by persons engaged in the common
defence. .

We are aware that the court of appeals of Kentucky,
in the case of Bliss v. The Commonwealth, 2 Littell, 99,
has decided that an act of their Legislature, similar to the
one now under consideration, is unconstitutional and void.
We have great respect for the court by whom that de-
cision was made, but we can not concur in their reasoning.
We think the view of the subject which the opinion of
the court in that case takes is far too limited for a just
construetion of the meaning of the clause of the constitu
tion they had under consideration. It is not precisely in
the words of our constitution, nevertheless it is of the
same general import. The words are, that “the right of
the cilizens to bear arms in defence of themselves and
the State shall not be questioned.”

In the former part of this opinion we have recurred {o
the circumstances under which a similar provision was
adopted in England. and have thence deduced the reason
of its adoption, and consequently have seen the object in
view when the right to keep and bear arms was secured.
ALl these considerations are left out of view in the case
referred to, and the court confine themselves entirely to
the consideration of the distinefion between a law probip
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iting the right, and a law merely reguliling the manner in
which arms may be worn, They say there can be no
forence between o law prohibiting the wearing concealed
nons and one prohibiting the wearing them openly.

We think there is a manifest distinction. In the nature
of things, if they were not allowed to bear arms openly,
they could not bear them in their defence of the Statla
at ‘nll. To bear arma in defence of the Slale is to em-
ploy them in war, as arms are usually employed by civ-
ilized nations. The arms, consisting of swords, [161]
muskets, rifles, etc.,, must necessarily be bornme openly;
so that a prohibition to bear them openly would be a
denial of the right altogether. And, as in iheir constitu
tion the right to bear arms in defence of themselves s
coupled with the right to bear them in defence of the
State, we must understand the expressions as meaning
the same thing, and as relating to public, and not private,
to the common, and not the individual, defeunee.

But a prohibition to wear a spear concealed in a canc
would in no degree circumscribe the right to bear arms
in the defence of the State; for this weapon could in no
degree contribute to its defence, and would be worse
than useless in an army. And, if, as is above suggested,
the wearing arms in defence of the citizens is taken to
mean the common defence, the same observations apply

To make this view of the case still more clear, we
may vemark that the phrase, “pear arms,” is used in
{he Kentucky constitution as well as in our own, and
implies, as has already been suggested, their military use.
The 28th section of our bill of rights provides “that no citi-
zen of this State shall be compelled to bear arms pro-
vided he will pay an equivalent. to be ascertained by law.”
Trore we know that the phrase has a military sense, and
ns ather; and we must infer that it is uged in the same

nee in the 26th seetion, which secures to the citizen the

ight to bear arms. A man in the pursuit of deer, elk.
and buffaloes might carry his rifle every day for forty
vears, and yet it would never be said of him that he
had borne arms: much less could it be said that a privatfe
eltizen bears arms beeause he has a dirk or pistol con-
cenled under his clothes, ar o spear in a cane. o that,
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with deference, we think the argument of {he court in
the case referred to, even upon the question it has de-
pated, is defective and inconclusive.

In the case of Simpson v. The State, § Yerg. 356, Judee
White, in delivering the opinion of the court, makes use
of the genmeral expression that, “bhy this clause in the
constitution, an express power is given and secured to
all the free citizens in the State to keep and bearn
arms for their defence, without any qualification whatever
as tfo their kind and nature.”

But in that case no question as to the meaning of this
provision in the constitution arose, or was decided by the
court, and the expression is only an incidental remark of
the judge who delivered the opinion, and, therefore, is
entitled to mo weight.

TWe think, therefore, that upon either of the grounds as-
gumed in this [162] opinion the Legisiature had the right
to pass the law under which the plaintiff in error was
convicted. Let the judgment be affirmed.

KNOTT ct al. v. HICKS ct al.

NASOVILLE, DECEMBER, 1840.

DECLARATION ON NOTE AGAINST ENDORSTR MUST AVER NOTICE OF DIS-
HONOR. In & suit upon a note against the makers and endorsers
of a promissory note, the fajlure of the declaration to aver notice
of dishonor is fatal on error, and not cured by verdict. (A for-
tiort, where the judgment is by default, Harlan v. Dew, 8 Head,
505, citing this case.)

[Cited in: 1 Shannon’s Cases, 115.]

A. Dale and E. Dale, under the style of A. Dale & Co.,
executed and delivered their promissory note for the sum
of $1,710 to L. IL Duncan, on the 19th of September,
1838, payable four months after date at the Planters’
Bank. Duncan endorsed and delivered it to Jesse Rainey,
Jesse Rainey endorsed and delivered it to R. F. Knott,
and R. F. Knott endorsed and delivered it to Micks, Ewing
& Co. YWhen the note fell due it was protested for non-
payment, but not according to law, and no notice glven.

Hicks, Ewing & Co. instituted an action of treapass
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on the case in the civceuit court of Maury county, on the
19th of March, 1839, against the makers and endorsers
of the note. Al the May term, 1839, the plaintilfs filed
their declaration, setting forth the note and the endorsc-
ments thereupon and the protest of the said note, but
omitted to aver that the holders had given notice according
to law, to the endorsers, of the demand and protest, or to
set forth any excuse for failure so to do.

The defendants pleaded “payment,” “set-off,” and “no
assignment.” At the succeeding term the cause was sub-
mitted to a jury, upon issues formed upon these pleas,
and a verdict and judgment rendered for the plaintiffs
for the amount of note and interest thereupon. The en
dorsers appealed in error.

Dew for plaintiffs in error; Pillow, for defendants in
error.

Turley J., delivered the opinion of the court.

This is an action broweht by the defendants in error
against the plaintiffs as the endorsers of a promissory
note drawn by A. Dale & Co. The suit is brought jointly
against the makers and endorsers. [183] The making of
the note, its endorsements and dishonor, are duly set forth
in the declaration, but there is no averment of a notice!
of the dishonor having been given to the endorsers, nor
any legal excuse assigned for not having done so.

This, it is admitted, is fatal, unless the defect be cured
by verdict; that it is not, has been abundantly determined.
See Chit. Bills, 465; 2 Tidd Pr. (Phila. ed. of 1828) 950,
and the case of Slocum v. Pomeroy, 6 Cranch, 221, where
the question is directly determined by the Supreme Court
of the United States. The judgment of the circuit court
will therefore be reversed.
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