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As to the possession of Henry, while the Slaves actually remained with him,
it is legally to be considered the possession of his two daughters, of whom he
was the natural guardian ; because by his own act and request the title was con-
veyed to them ; and possession follows the title.

In the case of Hyde et als. v. Hervy, the Bupreme Court held .that the pur-,

chase by a father, of property in the name of his children, should be valid as to
all who were not his creditors at the time of the purchase. Our cougts have
always adhered to this principle. Holmes v. Patteraon, 5 M. R. 693.

Our code,” our decisions, morality and good policy require us to discoun-
tenance and disregard simulations and fictions in the transactions of men where
we can do so without injury to third persons.

The judgment of the district court is affirmed, with costs.

Tug S1aTE 9. J. B. CHANDLER.

.

In & trial for marder, evidence that the decoasod was a quarrelsome man, of violent temper
and dangerous when excited, is inadmissible.

The act of 25th of March, 1813, against carrying concealed weap is not titational.

In criminal cases, the Judge, in his charge tothe jury, shoyld omit any strong expression of
his opinions as to the guilt or innocence of the accused. He may, however, divest the case
of all irrelevant matter found in the pleadings or arguments, and sum up the evidence for
the prosecuation and defonce.

If there be an actual physical attack of such a nature asto afford reasonable groand to
believe that the design is to destroy life or to commit a felony upon the person assailed, the
killing of the assailant in such case will be justifisble homicide.

Where a prisoner triod for murder has been convicted of manslaughter only, and upon appeal
to the Supreme Court, the judgment was revorsed and the case remanded, be can only bs
tried for manslaughtor on the second trial.

PPEAL from the First District Court of New Orleans, McHenry, J.
Isaac Johnson, Attorney General, for the State, R. Hynt, for defendant.
The judgment of the court was pronounced by ) .

Presrox, J. The defendant was indicted for the murder of Patrick C.
Daley, on the 7th of October, 1848 ; was tried and convicted of manslaughter
and hes appenled to this court.

It appeurs, by his first bill of exceptions, that he offered to pove that the
decensed Daley wns a quarrelsome man, of violent temper, and dungerous when
excited. The court rejected the evidence, stating that it would not justify
Chandler ia killing Daley. The weight of authority is against the admissibility
of such evidouce, and the exception has been abandoned in this court. See 1
Whart. Crim. Law, 172. 1 Phillips Evid. 499. 1 Russell on Crimes, 700.
State v. Tulley, 3 Trodell, 424.

The counsel of the accused requested the court to charge the jury, ¢ that to
Carry wenpons, either concenled or openly, is not a crime in the State of Lou-
lsiaoa ; that the Constitution which gunrantees to the citizen the right to bear
8rms cannot be restricted by the action of the Lugislature.”

The act of the 25th of March, 1813, makes it a misdemeanor to be * found
With a concenled weapon, such as a dirk, dagger, knife. pisto}, or any other
deadly weapon concesled in his bosom, coat, or any other place about him, that
does not appear in full open view.” This Jaw became absolutely nocessary to
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Bratx  counteract a vicious state of society, growing out of the habit of carrying

S wenpons, and to prevent bloodshed and assassinations committed upon unsHs
ing persons, It interfered with no man's right to carry arms (to use its W
“io full open view,” which places men upon an equality. This is the
gusranteed by the Constitution of the United States, and which is o ‘
incite men to amanly and noble defence of themselves, if nevessary, and of
country, without any tendency to secret advantages end unmanly assassir

The counsel of the accused obtained & bill of exceptions to the charge«
court, in which they deny the right of the judge to puss in review the facts
%o speak of the conflicting testimony when corroborated or contradicted, and
cially to express to the jury his opinion that the prisoner is guilty. '

Ta the charge to the jury, as subsequently reduced to Wwriting by the
ho cortninly expresses himself strougly on the facts in saying: *I have 7af
koown a case in which the crime of murder was more clearly brought homsl
the prisoner, and T cannot think You can entertain any reasonable doubt of
guilt.””  Such strong expressions as to the guilt of the accused, coming with}
weight of authority from the judge, in whom the juries habitually repose
confidence, are calculated to bias the minds of the jurymen, and may impair}

zight of the accused, guaranteed by the Constitution, to a trial of the iss :
fact by an impartial jury. It would certainly comport more with our viemw,
criminal trials for the judge in his charge to the jury to limit himself tow
explanation of the law of the case; to divest it of all irrelevant matter
found in the pleadings, evidence, or arguments of counsel in almost every caf
to clearly sum up the evidence for the prosecution and the defence, and to oml
any strong expreasions as to the guilt of the accused. We think we may recas
mend this course without infringing the undoubted right of the judge to exps
his opinion to the jury ns to the weight of the evidence, and to comment the
#s much as e deems necessary ‘for the course of justice. Whart. Crim. L& :
#638. As the jury rendered a verdict for manslaughter only, we do not deen
necossary to comment further upou this part of the case. E
The counsel of the accused requested the court to charge the jury, til
$twhen, from the nature of the uttack, there is reasonable ground to ‘beli®
there is a design,to destroy his Jife, or commit any felony upon his person, £
killing of the assailant will be justifiable homicide, although it should afterwa ds
appear that no felony was intended.” 'The court refused to charge the jurgd
requested, and declared that the charge so requested was not law, ;
'\ This was the charge given.to the jury by Chief Justice Parker in the oe
brated trial of Selfridge. 1t is strictly the law of self-defence, Inid down by K
sell, McNally and other elementary writers, and decided in many cases. East in
his Pleas of the Crown, lays down the principle in these words: A man mey
ropel foree by forco in dofence of his person, habitation or property, ngainst one £
who manifestly intends or endeavors by violence or surpriso to commit & known
felony, such as murder, rape, robbery, arson and the like, upon either. In thess
cases he is not obliged to retreat but may pursue his adversary until he has
secured himself from all danger, and, if he kili him in so doing, it is called jus-
tifiable self-defence.” He qualifies the principle substantially, as Chief Justice
Parker did, that there must be actual danger at the time from the violence and B
reasonable belief that a felony is intended. >
If there be an actual physical astack of such a nature s to afford reasonnble *
ground to believe that the design is to destroy Jife or to commit a felony upon the
, porson nssaulted, the kilfing of she assailant in such case will be jastifiable homi-
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. Vcide in:self-defence. We are of opinion, therefore, that the charge asked in
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this case, and as given by Chief Justice Parker in the case of Selfridge, is the Onu:ﬁum

law of self-defence.

There has not been so much doubt as to the correctness of the principle as to
its applicability to the state of facts established in Selfridge’s case; and therefore,
the great effort of judges in trials for homicide should be clearly to point out to
juries the state of facts to which the principle is applicable, and that state of facts
to whichit is in'upplicuble; and in a case to which the principle is elearly inappli-
cable to decline giving it in charge to the jury ut all, and forthat reason alone.

o express our views in relation to the present case: if Daley actuslly attacked
Chandler, and was beating his head against a brick wall so as to put his life
really in danger, and Chandler then killed his assailant from absolute necessity to
preserve his own life, the charge asked for was not only the law of self-defence,
but was applicable to 2he case, and should have been given to the jury by the
court. !

But if Daley was unarmod and sick, and only in consequence of a quarrel
with Chandler’s wifo the preceding evening, the latter was so enraged that he
yushed upon and gave him four stabs with a Bowie knife, until then concealed in
his bosom— Daley being a perfectly passive victim—the charge asked was entirely
inapplicable, and should have been refused by the judge on account of its irrele-
vancy to the case,

‘Wee have no means of knowing what was the true state of the facts proved in
the case, 80 as to judge whether the charge asked was necessary and relevant to
the case, or only an abstract Jegal opinion. If the testimony given in the defence
afforded  reasonable ground for asking the charge, the court erred in not giving
it. If the state of facts proved was such as to render the charge entirely inap-
plicable to the case, the court should have refused it on that ground mlone. 1
Cranch, 309, 318.

Even if the charge asked was an abstract principle of law, not applicable to the
facts of the case, the court having erroneously stated to the jury that the pria-
ciple was not law, they may have been misled by the error, and the better
opinion is that the verdict should be avoided. Buingv. The Bank of the United
States, 11 'Wheaton, 59. ;

The_judgment of the district court is reversed, and the case remanded for

fions to the court jn 1s charge to the jury to conform to the principles contaived
in our opinion.
e

J. Szymansk1 v. J. and R. UrquuARrT.

Where the defect in an article sold is apparent upon inspection, it affords no ground for an
action in warranty. C. C. 2497.

The principle that no one ought to enrich himself at the expense of another, is not apph
cable to a casc of the purchase of & defective article where the partiesacted in good fuith,
the price was not half the value of a good article, and thers was no warranty.

PPEAL from the District Court of Plaquemines, Rousseau, J,
Foulhouze, for plaintiff. Griffon, for defendant. The judgment of the
court was pronounced by -

.

further proceedings, with directions to put the prisoner upon his trial for man-
slaughter alone, he having been substantially acquitted of murder, and with direc-




