leu-l
i 1wt !
gy |
iy |1| '
i {0
i

ko

™
] -1:

ah2 SUPREME COURT OF ARKANSAS,

Basking v, W ylds, Ad,

The judgment, on its face, showed that the Probate Court
had jurisdiction of the subject-matter, but was silent as to
notice to, or appearance by, the exeentor. This court held
that the Probate Court, being in its judicial sphere a court
of general jurisdiction, and its jurisdiction of the subject-
matter appearing, notice to the executor would be pre-
sumed, when the validity of the judgment was questioned,
as in that case, collaterally, and not in a direct proceeding
to review it.
In this case it appears that the Probate Court had juris
diction of the subject-matter, but the facts disclosed by the
transeript of the record, preclude & presumption that it had
jurisdiction of the person of the administrator, and the
validity of the judgment of allowance is not questioned
collaterally, but directly, in one of the modes of appellate
review provided for by the Constitution, and n statute.
Constitution, art. 7, sce. 1}, Gantt’s Dig., sce. 1196.
2. Ceemo-  The writ of certiorari can not be used by the Circuit

RARIL:
No sub- Courts, in the exercise of their appellate power and superin-

stitu'e for N
appeal.  tending control over inferior courts, for the mere correction
of errors, as a substitute for appeal, but where it appeats
upon the face of the record of the inferior court that it has
no jurisdiction of the subject-matter, or of the person, its
judgment may be quashed, on ecertiorari, by the Circuit

Court. . §
3 IT::.:E: It is submitted by counsel for appellant, that the filing of
anee. the motion for reconsideration was an appearance to the
suit in the Probate Court, and a waiver of notice by the
administrator.
[ad the administrator appeared and done any substantive
act in the canse before judgment, it would have been a
waiver of notice. State Bank v. Walker, 1} Ark., 23}
Rogers v. Conway, 4 ib., 70; Kimble ¢t al. v. Merrick, 80
ib., 12.
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In Pennington’s Adr. v. Gibson, sup., where the allowance
wns mule without notieo to tho administratrix, and sho
appearcd on a subsequent day of the term, and moved the
court to set aside the judgment, and continue the cause,
and the motion was sustained by the court, it was held
that notice was thereby waived.

But in this case the motion to set aside the judgment
was overruled, and this court has never decided that where
a judgment is entered against a person without notice, or
waiver, and he afterwards files a motion to set it aside,
which is overruled, that the filing of the motion is an ap-
pearance to the suit, and waiver of notice.

The judgment of the Circuit Court quashing the judg-
ment of allowance of the Probate Court must be affirmed;
and the claim of appellant must be regarded as simply on
file in tho Probate Court for adjudiention anew, and if thero
be any merit in it, she may, on proper notice to appellee,
further prosecute her suit for allowance.

Danps v. Tue STATE.

1. StatuTes: When fo be held unconstitutional,

Bafore n statute ean be held unconstitutional it must be in conflict with
some provision of our State or Federal Constitution, or must be oppozed
to natural right or the fundamental principles of civil liberty; and all
doubts upon the subject must be reselved in favor of the statute.

3. 8anme: Piston Act:  Constifutional.

Tho third section of the pistol act of 1881 which makes it a misdemennor
tn zell, among other things, “any pistol except such as are used in the
army or navy of the United States and known s the navy pistol" is

not unconstitutional.

Ennor to Pulaski Cireuit Court.

Hon. J. W. MarTin, Circuit Judge.
23
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Dabbs v. The State.

W. F. Hill, for plaintift’ in error:

The third scction of the act of April 1, 1881, Acts of 1831, -.

pp. 191-2, is void because:

1. TItis in conflict with sce. 21, art 2, Constitution of Are

kansas,
9. It is repugnant to sce. 22 ih.

3. Ttis in violation with sce. Z, art. 24, Constitution of .

the United States.
4, Ttisin conflict with sce. 8, wrt. 1, ib., **To regulate
commerce, ete.”

The act is entirely in excess of the reasonable police .
powers of the State, is inconsistent with the genius and
gpirit of our institutions, and a dangerous aggression upon

the liberties of the people.

Upon fourth, see cases cited in our brief in State

Marsh, 38 Ark. It prohibits the sale by importers in orig

inal packages. Cooley Constitutional Lew, p. 726, ¢l sty

fourth ed., and cases cited.

Such a law overthrown in Georgia. Nunn v. State, 1
Kclty, 243.

Fife v. State, 81 Ark., 455, no authority in this case. No
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ble and is constitutional. People v. Hmeley, 3 Mich., 330,
342; State v. Wheeler, 25 Conn., 290, and especially 296-7.

It is presumed constitutional, and if there be any doubt
it must he construed in favor of its constitutionality. C. ¢
F. R. (. v. Parks, 32 Avk., 181; Coolcy on Const. Lim., p.
204, and 220 to 223, It is clearly within the police powers
of the State. Ib., top p. 713, 795-6-7-8, 731-2.

The right to ** keep and bear arms” may be absolutely
prohibited.  State v. Buzzard, } Ark., 18 ; Fife v. Stale, 31

ih., 455.

Surti, J.  Dabbs was indicted for selling a pocket pis-
tol, pleaded guilty, was fined and moved in arrest of judg-
ment. 1lis appeal questions the constitutionality of the
Whird section of the act of April 1,1881, The purpose of
that nct, as expressed in its title, was “to preserve the pub-
lic peace and prevent crime.””  The third scction makes it a
misdemeanor for any person to sell a dirk or bowie-knife,
a sword or spear in a canc, brass or metal knucks, or any
pistol except such as are used in the army and navy of the
United States, and known as the navy pistol.

T 737

rqra gy

[ AR~

act of this description ever sostained by any court. Not

With the wisdom or expediency of such legislation we 1 Sratute:
even this court has gone so far, although it has gone to

When to

onstitu-

considerable length.  State v, Buzzard, j Ark., 18; Wilson
v. State, 33 ib., 557 ; Walker v. State, 35 i, 886.

This court, in Carroll v. State, 28 Ark., 99, intimated that
an act of this class would not be sustained unless it is &
reasonable police requlation, and not an unwarranted usue
pation under that pretense.

See discussion and citations, Coolry on Constitutional Law,
Pp- 4335, (side puges 350 lo 859).

Moore, Attorney-Gencial, for the State:

The act is & mere police police regulation; is rensona

have nothing to do. DBnut before a statute is adjudged to beheld un-

be unconstitutional, it must be in conflict with some pr
vision of our State or Federal Constitution, or must be
opposed to natural right and the fundamental principles of
civil liberty. (State v, Wheeler, 25 Cond., 290.) And all
doubts upon the subject are to be resolved in favor of the
statute.  Eason v. State, 11 Ark., 481; C. & F R Co. v

i Parks, 32 Ark., 131.

The only provisions of the Constitution of the United
States with which the act in question is supposcd to con-
flict, are the commerce clause and the fourteenth amend-
ment. But the exclusive power vested in Congress to reg-

q- tional.
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.. The term “privileges” no doubt includes the right to
acquire, hold and dispose of property, both real and per-
; sonal. This right is, nevertheless, subject to such restraints
| asthe Government may justly preseribe for the general
grod. In the exercise of its police power, the State may,
and does, regulate and control many professions, pursuits,
trades and employments. And such as are of no real ben-
- efit to society, or are hazardous or injurious, it may pro-
. hibit under penalties. In this category may be mentioned
gaming, the keeping of bawdy-houses, lotteries and the
aale of lottery tickets, the sale of spirituous liquors, of
obscene literature and of illuminating oils that are inflam-
mable below a certain temperature.
It is diflicult to assign bounds to the police power of the
- Buate. Itextends to the protection of the lives, health, com-
fort and quict of all persons and the proteetion of all prop-
erty within the State.  Thorpev. R, § B. R. (', 27 V1., 1)0.
The law was enacted as a measure of precaution for the

ulate commerce with foreign nations and among the sevs
eral States, has been uniformly construed not to extond to
commerce, which is strictly internal and carried on entire-
ly within the limits of a State. Gibbons v. Ogden, 9 Wheoly
1; United States v. De Witt, 9 Wall., 41; The Danicl Ball,
10 Wall., 557 ; The Bright Star, Wooliworth, 266.

Thus it has been held competent for the Legislature of s
State to regulate, and even to suppress, the traflic in ine
toxicating liquors within its borders. License Cascs, § Hows
504 ; Pervear v. Commonwealth, 5 Wall., 475 ; People . Haww
ley, 8 Mich., 330.

And the scope and purpose of the fourtcenth amend.
ment were to secure to negroes all the civil rights that
white citizens ecnjoy, and to prevent discriminations’:
against them as a class, or on account of their race
Slanghterhouse Cases, 16 Wall., 86 ; Strauder v. West Virs
ginia, 100 U. 8., 308.

Nor does it conflict with scc. 2 of art. 4, of the Cone
stitution of the United States, which provides that the
citizens of each State shall be entitled to all privileges and
immunities of citizens of the several States; for all ln_'
placed upon an equality by the act. The citizen of Tennes-:
see can not sell the forbidden articles upon the territory of
Arkansas any more than one of our own citizens,

It is further suggested that this law contravenes our bill
of rights, which declares that no person shall be disscised of

his estate, libertics or privileges, or deprived of his props
erty except by the judgment of his peers or the law of the
land. The act certainly does not attempt to deprive ssy
man of his property. As it did not take effect until ninety. 3
days after its passage, time was allowed to the dealers
in such articles to dispose of their stock in trade. And
after the expiration of the ninety days, they might shig
such goods out of the State and there sell them.

prevention of crimes and calamities. It is leveled at the
. pernicious habit of wearing such dangerous or deadly
. weapons ns are casily concenled about the person. It does
pot abridge the constitutional right of citizens to keep and
bear arms for the common defense; for it in no wise re-
straina the use or sale of such arms as are useful in war-
fare. [Fife v. Slate, 81 Ark., }55.
5 Affirmed.

FELrner v. TIGHE ET AL

MarriEDp Wosan: Nof bound by title boud to convey land:  Payments.
A married woman can not make an executory contract to convey land
which will bind her or her heirs; hut iff her vendee, under such con-
tract, should mnke payments on the Innd, such payments will be a
ebarge upon the lnnd, enforcenble in equity, upon her refusal to con-
vey. (Eakin, I, dissenting as to the disnbility of a married woman Lo

make nn executory contract to convey.)



