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. BUBH’S REPORTS.

Hopkins -vs. Commonwealth,

CASE 6—INDICTMENT—JUNE 8,

Hopkins vs. Commonwealth,

-
APPEAL FEOM OGALLATIN CIBCUIT COURT.

1. On motion for & new trial, the grounds relisd on must.be
ln writing. (8ee Civil Code, sec. 872.) Hrrors not
can not be noticed by the circult court, and can not:
ered by the Court of Appeals, A

2. On the trial, on an indictment for carrying a conceal
exculpatory proof, that the defendant had been ' \
gtrangers more than two years before, and that, for |
ary security of self-defense against a lke attack, he hlﬁ
a pistol ever since, was Irrelevant.

"'8. "I the jJury belleve, from the evidence, that tho d
within one year before the finding of the indictment,
pistol, concealed on or about his person, and that
reasonable ground to believe, and did not believe, that
son was In danger of great bodily harm, they shnulﬁ
him by a fine not less than #fty dollars nor more t
hundred dollars.” Held—That the superfluous” wor
not belleve,” in the above Instruction, makes it more 6%
to thie defendant than he had a right to demand or e

J. J. LANDRAM,
OITED—
Revised Btatutes, secs. 1, 2, Btanton, p. 414,
Oriminal Codc, secs. 842, 226.
1 Met,, 378; Payne ve. Commonwealth,
Bouvier’s Law Dictionary, “Res Gestae.”
1 Greenleaf’s Ev. see, 108, :
2 Hill, N. Y, 248, 2.".?. Bartholemy vs. The People.

JOAN RODMAN, Attorney General, TFor App_elle
CITED—
Criminal Code, sec. 267, subsec. 4.




SUMMER TERM, 1868.

Hopkins va. Commonwealth.

JUDGE ROBERTBON DELIVERED THE OFINION OF THE OOURT:

The appellant complains that the circuit court erred in
overruling his motion for a new trial on an indictment
for carrying a concealed pistol, which was “a deadly
weapon;” on the trial of which the jury assessed, and the
court gdjudged, a fine of fifty dollars.

The motion was made on two grounds, stated in writ-
ing; and, in addition to these, the appellant urges in
this court another error, not assigned in that motion—
and that is, that the judge gave an oral instruction con-
trary to the provision in the Criminal Code, which
requires all instructions in criminal prosecutions, in-
cluding construclively such as are merely penal, to be
addressed to the jury in writing; but if, as presented
by the record, this might have been made an availabla
error 'by a proper presentation of it for revigion, the ,
failure to suggest it as ‘a ground for a new trial ex-
cludes it from ibe judicial consideration of this court.
The Code requires all the grounds relied on for a new
trial to be specified in writing; consequently, no error
not so stated could be noticed by the circuit court, but
all such pretermitted objection must be treated as waiv-
ed in that court, and is, necessarily, beyond the sphere
of this court’s revisory jurisdiction, which is only to ’
decide whether, on the grounds properly before it, the
cireuit court errcd in its judgment. (Rection 372, Civil
Codw.)

There having been sufiecient proof that the appellant,
on a certnin day, earried a pistol concealed about his
person, he attempted exculpation by proving that he
had heen shot a1 by strangers more than two years
before and that, for precautionary security of self-de-
fense agninst a aike attack, he had earried a pistol ever
ginee.  These facte were wholly irrelevant, as there was
Busl 8—18
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Hopkins vs. Commonweslth.

neither proof nor apparent cause of apprehensio
such impending danger; and, therefore, there
error in refusing to admit another witness to the:
facts. ' :
This disposes f the first ground for a new tri
nizable by this court. +
The next and only remaining ground is, that the'ef
court erred in giving the following instruction: #
jury believe, from the evidenc, .t the defendant,
in one year before the finding the indictment, carri
pistol concealed on or about his person, and that ‘he
no reasonable ground to believe, and did not bel
that his person was in danger of great bodily
they should punish him by a fine, not less than fifty d
nor more than one hundred dollars.”
The appellani’s counsel, assuming that the appe
himself was righifully the best judge of the necessity
prudence of carrying a concealed pistol for self-def
and the only person who could know whether he, ln
apprehended danger, objects to so much of the i
tion as requires reasonable ground for apprehen
Were this erroncous, the salutary law against the
tilence and alarming prevalent habit among all ¢
and especially among young men, and even boy
wearing concealed arms, through false and cow:
pride, and for mock chivalry, might soon become
tieally a dead letter. A sfatute ro heneficent an
often and so ecasily evaded, should be vigilantly uphel
and stringently enforced by the judiciary for repressii
a dishonorable and mischievous practice, which, licensé
or unlicensed, leads. almost daily, o causeless homicides™
and disturbances, which wonld otherwise never be per-.
petrated; and 1o that end, the aceused should always
be required to prove that he earried a concenled weapon;
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SUMMER TERM, 1868.

Paul vs. Paul and wife.

only for ihe purpose of defending himself or family or
property against an impending attack, reasonably appre-
hended, and which, if attempted, would justify the use
of some such means of defense. But the superfluous
addition of the words, “and did not believe that his person
was in danger,” relieved the instruction from the coun-
sel’s criticisin, and makes it more favorable to the appel-
lant than he had a right to demand or expect.
Wherefore, the judgment is afirmed.

CASE T—PETITION EQUITY—JUNE 4.

Paul vs. Paul and wife.

"APPEAL FROM CAMPBELL CIHCUIT OOURT.
|

1. Proceedings under the act of February 16, 1858, to amend chapter
86 of the Revised Statutes (2 Stanton, 314), to sell, and rein-
vest, land held for life, with remainder over to children, &c.,
are the same whether the remalnder-men are Infants or adults;
but If Infants are entitled to the remainder, they ehould de-
fend by guardian ad litem.

9 When infants' renl estate 18 sold under article 3, chapter 86,
Revised Statutes (2 Btanton, 804), a strict observance of the re-
quirements of the statute 18 eminently proper for the protec-
tion of the rlghts of Infants, But when the sale 18 made for the
purnase of relnvesting the proceeds 1n other real estate, and not
to he placed In the hands of guardians, the reasons for the re-
quirements of artlele 3, chapter 86, eease.

T. I’ HALLAM, For Appellant,
CITED—

Revised Statutes, chap, 8G; Civil Code, sec. H43.
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