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chargeable to the respective occupants of
the building. It is true the decree follows
the allegations sustained by the evidence,
and then enjoins defendants from making
or permitting to be made on the hotel
premises, ‘“* * noises that may be an-
noying or disturbing to those occupying the
building known as the Walters Building,
Miami Beach, Florida * *”, but this
provision of the decree is entirely too gen-
eral. The decree should be so definite that
a violation by either occupant could be ad-
judicated and determined with accuracy.

The decree is reversed with directions to
revise it so that it will conform to the views
here given.

BROWN, C. J, WHITFIELD, TER-
RELL, BUFORD, CHAPMAN, THOM-
AS, and ADAMS, JJ., concur,

@ o KEY HUMBER 5YSTEH

WATSON v. STOME, Sheriff,

Supreme Court of Florida, en Banc.
Nov, 21, 1941,

1. Haheas corpus <=3, 4
A writ of habeas corpus cannot be used
a5 a substitute for a “writ of error”, “ap-
peal”, or *‘petition for writ of certiorari”.
See Words and Phroses, Permanent
Idition, for all other definitions of
“Appeal”, “Petition for Writ of Certio-
rari’”, and “Writ of Appeal”.

2. Habheas corpus €&=30(2)

A writ of habeas corpus cannot be used
as a remedy for relief against imprisonment
under a warrant or indictment charging a
criminal offense defectively or inartificially.

3. Haheas corpus ¢&=30(2)

A person held in confinement under
state of facts constituting no offense under
the law is held unlawfully, and may be
discharged on writ of habeas corpus.

4. Statutes &=241(1)

Penal laws should be strietly construed,
and those in favor of accused should receive
a liberal construction.
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5. Statutes =241(1)
Any doubt or ambiguity in the p
sions of eriminal statutes shoulg b

d litey,

solved in favor of the citizen, life »p
ty.

6. Statutes ¢=241(1)

Statutes prescribing punishment
penalties should not be extendeg fur
than their terms reasonably justify,

anq
ther

7. Statutes €=241(I)
Accused must be plainly ang Unmistag
ably within the criminal statute to ju};(:c.

conviction. d

8. Weapons &=2

The Legislature has the constitutigny
power to enaet laws regulating the carrying
of weapons. Const.Declaration of Rights, |
20.

9. Weapons ¢=17(2)

In prosecution for violating the statuws
as to carrying or possession of a pistol with.
out a license, burden of proof was on state
to show that accused earried a pistol on his
person around with him, or that he .ad 3
pistol in his manual possession. Comp.Gen.
Laws 1927, § 7202

10. Weapons =10

A pistol in the dash drawer of an ante
mobile being driven by motorist was not in
motorist’s “manual possession”, nor did he
“earry it around with him”, within statute
making it unlawful, without a license, to
carry around a pistol or have a pistol in
one's manual possession.  Comp.Gen.Laws
1927, § 7202; Const.Declaration of Rights
§ 20,

See Words and Phrases, Permancnt
Idition, for all other definiticns of
“Carry It Around with Him’ and “Mau-
ual Possession”,

TERRELL and THOMAS, JJ., dissent-
ing.
——

Habeas corpus proceeding by Mose Wat
son against E. S, Stone, as Sheriff of ‘.'IOI.L]'
sia county, Florida, in the original jurisdie-

tion of the Supreme Court, to obtain peti-

tioner’s release from custody of the Sher
iff,

Petitioner discharged.

M. S. McGregor, of Deland, for peti-
tioner.

J. Tom Watson, Atty. Gen., and Fred M
Burns, Asst. Atty. Gen., for respondent.
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WATSON v. STONE Fla. 701
4 S0.2d 700

CHAPMAN, Justice.

The record here discloses that Mose
watson was found guilty of the vio]atio.n
of Section 7202, C.G.L, by the Circuit
Court of Volusia County, .Florida, on an
agreed statement of facts, viz.:

m\ose Watson, not being a Sheriff, or
any other officer within the exceptions of
section 7202, C.G.L.Fla.1927, at about 3:00
A, M. on February 10th, 1941, while riding
on the right front seat of an automobile
which he then and there owned and con-
trolled, which automobile was then and
there being driven along a street in the
Town of Holly Hill, in the Sth Justice of
the Peace District of Volusia County, Flor-
ida, did have a pistol belonging to him in
the glove pocket attached to the inside of
the dash of said automobile, immediately in
front of the seat which he occupied, where
it was readily accessible to him, without
having a license to carry said pistol around
with him as required by Section 7202, C.G.
L.Fla.1927."

The question presented for decision is
whether or not Mose Watson, from the
agreed statement of facts, is guilty of the
violation of Section 7202, C.G.L., in that
he carried around with him or had in his
manual possession the pistol without first
obtaining a license. The statute supra was
enacted m 1893 and amended 1n 1901,

[1-3] This is a case of original juris-
diction. It is fundamental that a writ of
habeas corpus cannot be used as a substi-
tute for a writ of error, appeal or peti-
tion for writ of certiorari, Neither can it
be used as a remedy for relief against im-
prisonment under a warrant or indictment
that charges a criminal offense defectively
or inartificially. It is settled that a person
held in confinement under a state of facts
:n'hich constitutes no offense under the law
5 held unlawfully and may be discharged
from such confinement on writ of habeas
Lrpus. See McLeod v. Chase, 95 Fla.
7362, 116 So. 858, 839; Brown v. Watson,
I6 Fla. 56, 156 So. 327: McCreary w.
State ex rel, Garrison, 124 Fla. 330, 168
So. 422,

[4-7] Rules for the construction of stat-
Mes are recognized by this Court. Penal
WS should be strictly construed and
0se in favor of the accused should re-
See Sanford

Y. State, 75 Fla. 393, 78 So. 340. In the
_mﬂstruction of penal statutes, if there is
_--‘."')' doubt as to its meaning, the Court

should resolve the doubt in favor of the
citizen. Sec State ex rel. Cherry v. Da-
vidson, 103 Fla. 954, 139 So. 177. Any
doubt or ambiguity in the provisions of
criminal statutes are to be construed in fa-
vor of the citizen, life and liberty. See
City of Leesburg v. Ware, 113 Fla. 760,
153 So. 87. Statutes prescribing punish-
ment and penalties should not be extended
further than their terms reasonably justi-
fy. Sce Snowden v. Brown, 60 Fla. 212,
53 So. 548. If doubt exists as to the con-
struction of a penal statute, it is the duty
of the court to resclve such doubt in favor
of the citizen and against the State. Ac-
cused must be plainly and unmistakably
within the criminal statute to justify con-
viction. See Rogers v. Cunningham, 117
Fla. 760, 138 So. 430. The statute before
us was enacted prior to the advent of au-
tomaobiles and it cannot be said that the
Legislature intended by its enactment to
make unlawful the carrying of a pistol in
the pocket of an automobile, as set out in
the agreed statement of facts.

The statute makes it unlawful for per-
sons without first obtaining a license there-
for: (a) To carry around with him a pis-
tol, Winchester rifle or other repeating
rifle; (b) or to have a pistol, Winchester
rifle or other repeating rifle in his manual
possession. Was the pistol while in the
dash drawer of the automobile when being
driven by the petitioner in his manual pos-
session, or did he under the aforesaid cir-
cumstances carry it around with him with-
in the meaning of the statute? It is not
contended that he had a license “to carry
the pistol around with him” or “to have
the pistol in his manual possession”,

[8] Section 20 of the Declaration of
Rights of the Constitution of Florida pro-
vides that “the right of the people to bear
arms in defence of themselves * * *
shall not be infringed, but the Legislature
may prescribe the manner in which they
may be borne.” See State ex rel. Russo
v. Parker, 57 Tla, 170, 49 So. 124; Carlton
v. State, 63 Fla. 1, 38 So. 486. The Leg-
islature has the constitutional power to
enact laws regulating the carrying of
weapons. See 68 C.J. page 80, pars. 4
and 5.

This is a case of first impression, and it
is necessary to consider and examine cases
of other jurisdictions having similar stat-
utes. We find two rules of construction:
(a) A weapon is carried on or abouet the
person when it is in a motor vehicle in
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which the defendant is riding and the
weapon is within his possession and con-
trol. This rule is applicable when the
weapon is on, under, or behind the seat or
cushion, the door, side, floor or pocket of
the automobile. (b) The other rule is that
the weapon is not carried on or about the
person when it is under the seat, cushion,
door, side floor, or pocket of the automobile,
See 68 C.J. 33, par. 26.

The Supreme Court of Louisiana recog-
nized the rules in State v, Brunson, 162 La.
902, 111 So, 321, 322, 50 A.L.R. 1331. The
distinction in the two rules turns on the
meaning of the words “on or about the per-
son” in the States of Tenmnessee, Missouri,
North Carolina and Texas, and the Fed-
eral Courts and others hold that the words
“on” and “about” in the expression “on or
about the person” to mean: “On” means
“attached to” and “about” means “in close
proximity to, or in easy reach of”. The
Courts of the States of Alabama, Virginia,
Kentucky, Georgia, South Carolina and oth-
er jurisdictions hold that the words “on or
about” in the expression “on or about the
person” are synonymous terms and refer to
the person and not the automobile.

[9,10] Scrutiny of these several stat-
utes disclose a dissimilarity to Section 7202,
C.G.L. in the cxpression “carrying a pistol
around with him or having a pistol in his
manual possession,” which said section
makes it unlawiul. The burden of proof
was on the State to show that the petition-
er carried a pistol on lhis person around
with him, or to establish that he had a
pistol in his manual possession. The ab-
sence of the words “on” and “about” from
Section 7202, sipra, clearly, distinctly and
undisputably distinguishes it from statutes
of other jurisdictions making it unlawful
for the weapon of the defendant to be on,
under or behind the seat, cushion, door,
side floor or pockets of an automobile.
When a pistol is in the pocket of an auto-
mobile, both owned by the driver, it cannot
be said that it is in the personal manual
possession of the owner, and especially is
this true in the light of the holding of this
Court in the case of Rogers v. Cunningham,
supra, to the effect that the accused must
be plainly and unmistakably brought with-
in the statute to justify a conviction.

In the case of City of Leesburg v. Ware,
113 Fla, 760, 153 So. 87, 88, the Court con-
sidered, among other things, a criminal
statute (being Section 7472, C.G.L.) and in
part said:
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“It appears that there was ng g,
of fraud in the transaction; that Mr.
acted for the trustees, if not at their
press request certainly by implied p
sion, and in the best of good faith Atid i
the interest of the fund, because he ‘Icg-;. 5
it prudent in view of the precarigy;s cr]:‘.
tion of the times to remove the money §
the bank and invest it in municipa] }, s
authorized by legislative enactmeny 4, e
issued.

“Section 7472, Comp.Gen.Laws 1927, dor
71

not apply. The bonds purchaseq h\
trustees were neither supplies, ¢ gouds,
materials. In the first pth, it is a crim.
inal statute and should be construed sri-
ly. Atlantic Coast Line R. Co. v, Sz,
73 Fla. 609, 74 So. 595. '

“Nothing should be regarded as includes
within its meaning that is not within i
letter and spirit. If there is doubt or am.
biguity in its provisions leaving a dayie
as to their meaning, the provisions are 5
be construed in favor of life and libery,
Snowden v. Brown, 60 Fla. 212, 53 Sg, 343,
Sanford v. State, 75 Fla. 393, 78 So. 34
Texas Co. v. Amos, 77 Fla. 327, 81 So. 47

The rule of construction of penal stat.
utes approved by this Court in the case of
City of Leesburg v. Ware, supra, is in ac-
cord with the United States Supreme Cour:
as expressed in Bolles v. Outing Company,
175 U.S. 262, 20 S.Ct. 94, 95, 44 L.Ed. 1:9.
when it said:

Shics
.';7,

tx.
S

ihe

“The statute, then, being penal, must be
construed with such strictness as to care
fully safeguard the rights of the defend
ant and at the same time preserve the of
vious intention of the legislature. If i
language be plain, it will be construed =
it reads, and the words of the statute given
their full meaning; if ambiguous, the cou::
will lean more strongly in favor of the de-
fendant than it would if the statute were
remedial. In both cases it will endeavor
effect substantial justice, United States ¥
Hartwell, 6 Wall. 385, 18 L.Ed. 830; L.luv
States v, Wiltberger, 5 Wheat. 76, 93, 3 1
Ed. 37, 42; American Fur Co. v. I.n}-
States, 2 Pet. 338, 7 L.Ed. 430; UT_Nif'-“:
States v. Reese, 92 U.S. 214, 23 L.Ed. 563

The business men, tourists, commercial
travelers, professional man on night calls,
unprotected women and children in cars on

the highways day and night, State and
County officials, and all law .1]31(11110r citizens
fully appreciate the sense of security aﬁ”fd
ed by the knowledge of the existence of 3
pistol in the pocket of an automobile 8
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WATSON

h they are traveling. It cannot be
=1 that it is placed in the car or automo-
for unlawful purposes, but on the other
4 it was placed therein exclusively for
*fgn&]l.\-"e or protective purposes. These

e, in the opinion of the writer, should

: ’prc branded as criminals in their effort

self preservation and protection, but
gould be recognized and accorded the full

'righti of free and independent American
'-;.dﬁzcns- The statute, supra, was enacted

‘oror to the advent of the automobile and
',ﬂ-erai sessions of the Florida Legislature

| pave since intervened without modifying,

smending or altering the Act thereby mak-
g it unlawful to carry in an automobile
grearms, and the rule of strict construc-
‘gon applicable to penal statutes precludes

b or fails to bring the petitioner within the

§ wirit or letter of the statute and for the

reason he should be discharged.
The petitioner is hereby discharged.

BROWN, C. J.,, and WHITFIELD and

£ ADAMS, JJ., concur.

BUFORD, ]J., concurs specially in judg-

B ment of discharge.

® . TERRELL and THOMAS, JJ., dissent-

mg.

BUFORD, Justice (concurring special-
).

t < I concur in the judgment discharging the

telator because I think that Section 5100,

' RGS., § 7202, C.G.L., is unconstitutional

' because

it offends
Amendment

against the Second
to the Constitution of the

& United States and Section 20 of the Dec-

hration of Rights of the Constitution of
Florida,

Proceedings in habeas corpus will lie
for the discharge of one who is held in
@stody under a charge based on an un-
Gnstitutional statute. Lewis v, Nelson,
8 Fla. 71, 56 So. 436; Cooper v.:Lips-
tomb, 97 Fla. 668, 122 So. 5; Coleman v.
State, 140 Fla. 772, 193 So. 84.

The statute, supra, does not attempt to

L Prescribe the manner in which arms may

¢ borne but definitely infringes on the
fight of the citizen to bear arms as guar-

+ dnteed to him under Section 20 of the Dec-

fation of Rights of the Florida Consti-

& tution,

I know something of the history of this
Sislation. The original Act of 1893 was

 Pssed when there was a great influx of

v. STONE
4 So.2d 700

Fla. 703
negro laborers in this State drawn here
for the purpose of working in turpentine
and lumber camps. The same condition
existed when the Act was amended in
1901 and the Act was passed for the pur-
pose of disarming the negro laborers and
to thereby reduce the unlawful homicides
that were prevalent in turpentine and
saw-mill camps and to give the white citi-
zens in sparsely scitled areas a better
feeling of security. The statute was never
intended to be applied to the white popula-
tion and in practice has never been so
applied. We have no statistics available,
but it is a safe guess to assume that more
than 80%% of the white men living in the
rural sections of Florida have violated this
statute. It is also a safe guess to say that
not more than 5% of the men in Florida
who own pistols and repeating rifles have
ever applied to the Board of County Com-
missioners for a permit to have the same
in their possession and there has never
been, within my knowledge, any effort to
enforce the provisions of this statute as
to white people, because it has been gen-
erally conceded to be in contravention of
the Constitution and non-enforceable if
contested.

TERRELL, Justice (dissenting).

The majority opinion by DMr. Justice
CHAPMAN, concurred in by Mr. Justice
BUFORD, as I read it, is predicated on
the interpretation of Section 7202, Com-
piled General Laws of 1927, in the light
of Section Twenty, Declaration of Rights,
Constitution of Florida, and the Second
Amendment to the Federal Constitution.
Said statute in effect requires that all per-
sons who desire to carry a pistol or re-
peating rifle shall secure a license from
the County Commissioners.

The Supreme Court of the United States
has repeatedly held that the right to bear
arms existed long before the adoption of
the Federal Constitution, that it was not
granted by nor was it in any manner de-
pendant on that instrument for its exis-
tence. All the Second Amendment means
is that the right to bear arms shall not
be infringed by Congress. United States
v. Cruikshank, 92 U.S. 342, 23 L.Ed. 588,
592; Presser v. State of Illinois, 116 U.S.
252, 6 S.Ct. 580, 29 L.Ed. 615; Miller v.
Texas, 1533 U.S. 535, 14 S.Ct. 874, 38 L.
Ed. 812. No act of Congress is brought
in question so the Second Amendment to
the Federal Constitution has no place
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whatever in this controversy. It would
be just as appropriate to bring in the law
of gravitation,

Section Twenty, Declaration of Rights,
Constitution of Florida, grants to the peo-
ple the right to bear arms in defense of
themselves and the lawful authority of
the State but provides that the “Legisla-
ture may prescribe the manner in which
they may be borne”. I do not think the
statute brought in question has any ref-
crence to Section Twenty of the Declara-
tion of Rights but if so, it does nothing
more than require a license or permit to
carry a pistol and certainly that is not
an unreasonable regulation.

Section Twenty of the Declaration of
Rights was intended to give the peopla
the means of protecting themselves against
oppression and public outrage and was not
designed as a shield for the individual
outlaw, “pistol toter”, and irresponsible
man who is prone to load his stomach with
liquor and rum, his pockets with pistols
and his automobile with machine guns and
make himself a nuisance to socicty. Carl-
ton et al. v. State, 63 Fla. 1, 58 So. 486.

Constirutional validity should not be ad-
judicated if the question raised can bz
disposed of on any other theory. State
v. Parker, 57 Fla. 170, 49 So. 124, The
constitutional validity of acts similar to
this have been repeatedly upheld by the
courts of this country. Wharton's Crim-
inal Law, Vol. 3, page 2071, Eleventh Edi-
tion, citing many cases. The statute in
question has been on the books for fifty
vears and has served a good purpose. It
was designed to put a stop to “pistol tot-
ing” by irresponsible characters floating
about the country in scarch of a pretext
to shoot some one. No responsible per-
son ever had any trouble to give the bond
required, To hold that the act is invalid
or that it does not apply to a pistol in the
pocket of an automobile where it is just
as accessible as it is in the hip pocket is
weaving technical distinctions so fine that
the law becomes an object of ridicule and
a shield to protect the very class it was
intended to punish.

It has been repeatedly held that a pistol
may be considered as concealed on or about
the person if carried under the seat, pushed
down behind the cushion, placed in the
pocket inside the left front door or car-
ried in a satchel on the floor of the auto-
mobile. Brown v. United States, 58 App.
D.C. 311, 30 F.2d 474; Porello v. State,
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121 Ohio St. 280, 168 N.E. 135; vy,
State, 80 Tex.Cr.R. 66, 188 S\ w”r:‘t-‘ v,
larkey v. State, 201 Wis. 429, 23 '
76; Spears v. State, 112 Tex.Crp :l.“:' '
S.W.2d 809; Welch v. State, 97 Tﬁ;*{f
317, 262 SW. 4853; Armstrrmg v
58 Tex.Cr.R. 335, 265 S.W, 701
I therefore dissent and thinl

tioner should be remanded.

-

the Pea.

THOMAS, ]J., concurs.

Q ¢ KE£Y HUMDER SYSTEM

PULESTON v. ALDERMAN et g,

Supreme Court of Florida, Division B,
QOet. 31, 1941,

Rehearing Denied Dee, 9, 1041,

I. Partles €&=55

Under statute providing that it shall
be duty of the court, at any time before trial
of any cause, to order that any person pat
joined as plaintiff in such cause shal] Le w0
Joined if it shall appear that injustice wil
not be done by such amendment, and wlea
any such amendment shall have been made,
the liability of any person who shall hava
been so added as co-plaintiff shall be same
as if such person had been originally joined
In such cause, the responsibility of the new
plaintiff relates back to commencement of the
suit, Comp.Gen.Laws 1927, § 4206.

2. Limitation of actions €=127(11)

The criterion in determining true effec
tive date of an amendment of declaration.
as regards issue whether statute of limita-
tions runs only to time of commencement of
action or as to whether it runs to time of
the amendment, is whether by the revision
a new and different cause of action results
and whether injustice will be done. Comp-
Gen.Laws 1927, § 4206, 4295, 4663, subd. 3

3. Partles &=5I(l)

Under statute providing that it shall be
duty of the court, at any time hefore trial
of any cause, to order that any person not
Joined as plaintiff in such cause shall be =2
joined if it shall appear that injustice will
not be done by such amendment, and whee
any such amendment shall have been made




