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The Btate v. Wilburn,

ordered by the court itself, A deposition in a criminal’e

which goes to the jury ae a part of the evidence, is no part
& record of that cause until made 80 by bill of exceptior
under judicial order, and a written charge, under the stat
which is but & witness unto the jury as to what the law
.8tands upon no higher ground.

Let the judgment be affirmed,

THE STATE v. ROBERT WILBURN,

CrRIMINAL LAW. Carrying pistol, :
the carrying of an &rmy pietol, except openly {
stitutional, and does not infringe the right of the citizen to k

and bear arms for the common defense, and the indictment in th
case sufficlently charges the offense.

Cases cited;
186,

n the hand, is eco

Page v. State, 3 Heis., 198; Andrews v. State, 3 Hela)
.

FROM WILSON.

Appeal from the Circuit Court, Wi H. WILLIAMSON, Judge. [58]

Attorney-General HEskELL for the State,

No brief for defendant. ; I 58

i: ; . Nrouotsow, 0. J, delivered the opinion of the court,

'ij Wilburn was indicted in the Circuit Court of Wilson

St eounty for earrying weapons contrary to law,

{4 The first count charges him w

pocket pistol and revolver pistol, the

| a8 i8 not commonly earried and yus
{1 army,

The sccond count charges that he

44

ith carrying a belt and
same being an arm such

ed in the United States

“did unlawfully and
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swilfully carry an army pistol privately and concealed, and
not openly in his hands,” ete.

On motion, the second count was quashed.

A trial was had on the first count, and defendant was
acquitted. '

The State appealed from the judgment quashing the
second count.

"The record furnishes us no information as to the ground
on which the second count was quashed, nor have we been
furnished by the counsel for defendant with any argument in
support of the action of the court. We presume, however,
that the Circuit Judge must either have held that the offense
charged is not indicated, or that it is not sufficiently described
under the law. '

By sec. 26 of the Declaration of Rights, art. 1 of the
Constitution of 1870, “the citizens of this State have & right
to keep and bear arms for their common defense; but the
Legislature shall have power, [88] by law, to regulate the
wearing of arms, with a view to prevent crime.”

' The first act passed after the adoption of the Constitu-
tion of 1870, wus as follows: “It shall not be lawful for any
person to publicly or privately carry a dirk, sword cane, Span-
ish stiletto, belt or pocket pistol, or revolver.” But this act
was ot to apply to an officer or policeman engaged in his
official duties, or to any person bona fide siding an officer, or
EO any person on a journey out of his county or State. Tt
is observed that the prohibition is against the carrying, pub-
licly or privately, the weapons enumerated. In conferring
t]{e power to “regulate,” ete., the words employed in the Con-
stitution are “wearing of arms.” Tt was beld by this court,
In the case of Page v. The Btate, 8 Heis., 198, that the Leg-
islature uscd the word earry, in this act, as synonymons with
Hle word “wear,” ag applied to arms; and that the expressions

wearing arms,” “carrying arms” and “going armed” had the

same meaning.  Henee, that a person was indicted for carry-

Ing a pistol, not an army weapon, along the road in his hand,
45
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if his intent in so carrying was that of “going armed.”
power of the Legislature to make the carrying of weapons
adapted to the common defense, unlawful, admits of no e
troversy. This power existed before 88 well as gince -
adoption of the Constitution of 1870, None of the weapo
enumerated in the act of 1870 fall under the denomination of
arms for the common defense, except it may be the “revolver,” &
This term is sometimes applied to & pistol not recognized as
[60] army weapon, and sometimes to the well known army
weapon usually culled a “repeater.” Hence this court,
the case of Andrews v. The State, 8 Heis., 165, held that the
carrying of all the weapons enumerated in the act of 187
was constitutionally declared unlawfu] by that act, including
the revolver. - When it should appear by the proof {hat it was
properly an army weapon, then it was held that the prohibition -
of the statute was too broad; as, in effect, it is an absolute
prohibition against keeping such a weapon, and not a regula-
tion of the use of it. 1In this respect, the act was regarded as
violating the constitutional right to keep arms.  But the court
further held that the Legislature might, “by a proper law,
regulate the carrying of this weapon publicly and abroad, in _
#uch a manner a8 may be deemed most conducive to the public 8
peace, and the protection and safety of the community from &
lawless violence.” It was not intended by this declaration to
hold that the power of the Legislature was restricted to the
enactment of proper laws for “carrying this weapon publicly
" or abroad.” " On the contrary, it is fairly to be inferred from
the reasoning in the opinion, that the power of the Legisla-
ture to regulate the carrying or wearing of the army pistol,
privately or publicly, was conceded, except that a doubt was
indicated s to whether the Legislature could constitutionally
prohibit such wearing or carrying of this weapon, when it
was clearly shown it was worn bona fide to ward off or meot
imminent and threatened danger to life or limb, or great
bedily harm. But this cuestion was [61] not decided, bt
reserved until it should properly arise,

40



DECEMBER TERM, 1872. 61, 62

The Btate v. Wilburn.

After the decisions of the cases of Andrews v. The Btate
and Page v. The State, before referred to, the Legislature
passed the act of 1871, ch. 90, under which the defendant
in the present case was indicted. The title of the act is,
“to preserve the peace and to prevent homicide.” It enacts,
“that it shall not be lawful for any person to publicly or
privately carry a dirk, sword cane, Spanish stiletto, belt or

* pocket pistol, or revolver, other than an army pistol, or such

as are commonly carried and used in the United States army,
and in no case shall it be lawful for any person to carry such
army pistol publicly or privately about his person in any other
manner than openly in his hands,” ete. The same exceptions
a8 to officers, policemen, and persons on & journey, are then
made, as in the act of 1870.

Tt is observed that the mets of 1870 and of 1871 are
the same, so far as the prohibition of carrying the weapons
enumerated, and so far as the exceptions in favor of officers
and travelers, are concerned ; but the difference in the provision
as to the carrying of the army pistol was, therefore, manifestly
intended to remedy the defect held to exist in the act of 1870,
by the decision of this court. In other words, it was intended
1o regulate the wearing of the army pistal, by prohibiting
its wearing or carrying publicly or privately about the person,
in any other manner than openly in the hands. It was not an

 absolute prohibition of the carrying or wearing of this [62]

weapon, as it recognizes the right to carry it openly in the
11_ands, and it concedes to public officers and travelers the
Tight to carry or wear the army pistol, or any of the other
weapons enumerated in the act, under the circumstances
specified in the act.
“'llnt‘g?earj[,e not called upon, in the present case, to determine
g -o ] _ie?gl.slat-ure meant. by the “carrying of the army
bl I:rnj, in the lm.nds,” or why such an exception was
+ The only questions now before us are, first, whether

. e agt of 1871, prohibiting the carrying of an army pistol

] N
out the person publicly or privately, is authorized by the
47
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clause in the Constitution which empowers the Legislaty
by law, to regulate the wearing of arms, with s view to preve
crime. As already indicated, we have no doubt on this qu
tion, and hold the act to be clearly constitutional,
stitution of 1834 contained only the provision securing.
the citizen “the right to keep or bear arms for the comm
defense.” " The additiona] clause in the Constitution of 18

regulated by law as to prevent crime. It was crime resultin
from the habit of wearing arms, or of going armed, which :
Convention sought to prevent, by expressly conferring thi
power of the Legislature. The Legislature has deemed it
proper prevention of [83] erime to regulate the use of thi
arm by prohibiting the wearing of it or carrying it aboy
the person, privately or publicly, unless it be carried openly
in the hands, or uness it be worn or carried by an officer o
policeman engaged in his duties, or by a traveler on a journey
This was a legitimate exercise of the power to regulate the
wearing of the weapon, and is authorized by the Constitution,
‘and does not interfere with the right of keeping the arm, or
of bearing it for the common defense,
The second question is, whether the offense, under this
act, is sufficiently described in the indictinent to warrant g
‘conviction, The charge in the indictment is, that the defend-
ant “unlawfully and wilfully did CATTY an army pistol pri-
vately and concealed and not openly in his hands.” The
‘offense described in the act i that of earrying an army pistol

publicly- or privately about hig person in any other manner
than openly in his Lunds, It thus appears that the words
“abont his person” are omitted in the indictment. It i«

not easy to coneeive of g plausible exense for (e omission of
“these ‘words hy the draftsman of the indictinent, but, we are - (48
. L "t 4R
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Starks v. The State.

of opinion that it is not fatal to its sufficiency. It is made
our duty by the 4th section of the act of 1870, whieh is not
repealed by the act of 1871, to give to this act a liberal con-
struction 80 a8 to carry out its true intent and meaning. We
held in the case of Page v. The State, 8 Heis,, 200, that in -
the statute of 1870, which, as to the use of the word “carry,”
is the same as the statute of 1871, the Legislature used the
word “carry” [64] in the sense of “wear.” Such is the sense
of the word in the statute of 1871, and the meaning of the
Legislature was, that the wearing of an army pistol privately
was unlawful, which is equivalent in meaning to the carrying
of such pistol privately and concealed about the person. We
are therefore of opinion that the offense is charged with suffi-
cjent certainty in the indictment to authorize a conviction if
the same should be sustained by proof on a trial ‘
The judgment is reversed and the cause remanded.

JO. STARES v. THE STATE.

Crnanar Taw. Maliclows stabbing. In an indictment for maliclous
stabbing under sec. 4608 of the Code, the words “ecut, penetrate
and wound,” describe the offense with quite as much scouracy and
eemintyuﬂthuwordmbhadbmnnd. '

Cases cited: Peck v. The State, 8 Hum.,, 85; Jarnagin v, The Biate,
10 Yer., 631. 3

Code cited: Beo. 4608,

[Cited ins 1 Bhannon’s Caces, 461.]

FROM DAVIDSON.

Appeal from the Oriminal Court. Tnos. N. Fraziem, Judge.

J. A. CaTwatanT for plaintiff. [85]
Vol. T—4 49




