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int is upon the State, then there was a failure of proof,
and the judgment must be reversed. If, on the other hand,
was a matter of defence, and the appellant failed to make
the proof, he is in no condition to complain of his own
omission. In 1 Wharton Crim. Law, sec. 614, the follow-
Iog language is used:

“Where, in a statute, an exception or proviso qualifies
the description of the offence, the general rule is, as has been
seen, that the indictment should negative the exception or
B proviso.  In such cases, when the subject of the exception
Erelates to the defendant personally, or is peculiarly within
s knowledge, the negative is not to be proved by the pros-
 seutor, but, on the contrary, the affirmative must be proved
ly the defendant, as matter of defence; but, on the other
band, if the subject of the averment do not relate person-
ally to the defendant, or be not peeuliarly within his knowl-
edge, but cither relate personally to the prosccutor, or be
peeuliarly within his knowledge, or at least Le as much
within his knowledge as within the knowledge of the
defendant, the prosccutor must prove the negative. Thus
# is incumbent on the defendant, in an indictment for sell-
iag liquor by the small, to prove he is licensed. So,
faformations upon the game laws must negative the defend-
st's qualifications to kill game; but this negative need
mot be proved upon the part of the prosecution; on the
eontrary, the defendant must prove the affirmative of it as
matter of defence.  So, informations for selling ale without
8 license must negative the existence of a license, but the
Iaformer need not prove the megative. And the defend-
£ a0t in an indictment for trading as a hawker and pedler
without a ficense, must prove that he has a license,”

Bishop on Statutory Crimes, in section 1051, says:

“We have seen something of the necessity and nature of
the averment, that the defendant was not authorized to make
the «ale.  But must this negative averment, when made, be

be that it is a reason why he can make no claim under

Again, it is urged that the matters set up in the sp
paragraphs of the reply might have been given in evide
under the general denial therein, and that, for this re
there was no available error in the action of the court
sustaining the demurrer.  We are of a different opinion. I
seems to us that the affirmative or special paragraphs of tha$
reply set up new matter not properly admissible under
general denial in the reply. _

The judgment is reversed, with costs, and the cw
remanded for further proceedings, in accordance with
opinion.

Petition for a rehearing overruled,

WirLey v. Ture SraTe.

CRIMINAL LAW., — Costccaled Weapon, — Eviderice. — Negative Avervanst,
Under an indictment charging the defendant with earrying 2 cose
weapon, he not being a traveller, it is not incumbent on the M
prove such negative, the affirmative being matter of defence,

From the Depatur Circuit Court,

J. 8. Scobey, for appellant.

C. A. Buskirk, Attorncy General, for the State.

Buskirk, J.—The appellant was convicted in the e
below for carrying a concealed weapon.

The court, over a motion for a new trial, rendered
ment on the verdict. This ruling of the court is
for error.

It is, in the first place, eontended that the verdict is
sustained by sufficient evidence, and the defect pointed
is this: that there was no evidence as to whether the ap
lant was or was not a traveller. The indictment al
that he was not a traveller. If the burden of proof oa

= sstablished by affirmative evidenee on behalf of the prosecu-
tion? If we look at the question as one of principle, we
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perceive, that, sceing it is a part of the ease presented by the - S :T{T}, is done to the individual, by casting the burden on

prosccuting power against the defendant, it must be estab-
lished, like every other part, before the defendant can be
called upon to meet the charge by his counter proofs.  But,
in the law of evidence, not everything which a party must
prove is required to be established by the testimony of wit-
nesses. Some things are proved, prima facic, or even con=
clusively, by a presumption. One of the leading presump-;
tions in our law is, that what is common in general belongs. .
L o e ; e ; B, not rely upon a failure of proof.
also to the partienlar; this is a prima facie presumption, and ; i a s
o ; We have read the evidence, and think it supports the ver-
the party who would resist its force must show, that, in the dat
particular instance, the fact is otherwise. Thus, while 28 . . .
; p =1 ¢: The judgment is affirmed, with costs.
slavery existed in a part of our states, and most of those pers.
sons who had the African features and color were slaves,
cevery negro was presumed to e a slave, and one who would
take the benefit of an exception in the particular instance |
must prove it. But in a free state, where the fact was nod
] [P
generally so, yet a person might be a slave by reason of his
having escaped from his master in a slave state, the pres

We think the exception relates to the appellant person-
ally and is particularly within his knowledge. DBesides, a
majority of persoms are not travellers, The presumption
was, that the appellant was not a traveller, and if he desired
to take himself out of the operation of the general rule, it
was incumbent upon him to make the proof. We think the
burden of proof was upon the appellant, and hence he can

BISHPLINGIIOFF ET AL. v. BAUER,

sumption was reversed to accord with the general fact. I

. i e SUTREME COURT.— Oljection to Fvidence,—The Supreme Court will not con-
like manner, as the mass of mankind are sanc, cach individe

sider the question of the admissibility of evidence admilted over objec-

ual man is presumed to be so, in accordance with the general (S EEN ©  tion, when it does not appear that any specific objection to such evi-
] p [ PE Y 5] )
fact; thercfore an allegation of sanity is not to be proved i dence was pointed out to the court below.
. s y { - — Conversiort.—Stalnd milations.—
otherwise than by the presumption; and he who would rely. SALe.—Refusal to Accept  Goods.— Comversipn.—Statuic of Limitations
e . . . . Under a contract for the sale of a quantity of wine, the vender delivered
on the contrary, as pertaining to the lmﬂw"l“r Instancey : to a carrier, to be transported to the buyer, wine, which on its arrival
must ShOW’ it 1n GVI(]ODGG. ITI'OTH this it f(ll][]\\'ﬁ, “lﬁl, lflh B the buyer refused to accept, because it was not of the qua]i[}r cons
law forbids the mass of the community to sell i"tgxicali" tracted for, and the buyer, after corresponding with the vender, took the

, . : PRt i arrier, i 1 it in his cellar, subject to the order of
liquor, but grants license to some particular individuals b wing fratic tho baeng and starec. i o Moo lag S :
; the vender. Said buyer died, and his successor in business sold the wine

sell it, then, if some one person is indieted for making am e B (6 othier petsons,

unlicensed sale, the presumption that what is commeon ia Held, that the property in the wine did not pass to said buyer, the admin-

gencral helungs likewise to the ]mrlicu]nr stands as pﬂlﬂv 2 8= istrator of whose estate would not be liable therefor to the vend'lz.r!; but
) . v ] i s &8 F i i ai | =

famc ]ll‘OOf, and tire dcfcnd:mt, if he has a license, must show said successor of the buyer was liable to said vender for the wrongful con

: <
it. This conclusion of lcgul 1'casnt1ing is aided h) the fure H:’:’: :I‘::m, that the statute of limitations did not commence to run against
ther consideration, that, since the averment is a mere n : said vender in favor of said successor of the buyer until the time of the
tive one, and, if it is not true, the defendant has in his ows conversion,
possession the evidence to show the truth, the orderly sad

A ek B T : From the Marion Superior Court.
convenient administration of justice is promoted, while »e I
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