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traversing this fact, must be adjudged insuflicient: consequently, the
Court erred in overruling the demurrer to it.
Judgment reversed.

Tur STate vs. Bonzann.

That clause of the Reviced Statutes whie h makes wearmg concealed weapons a penal

offence, is not contrary either to the constitution of the United States, or of thia State.-

s was an indictment under the statute against carrying con-
cealed weapons, tricd in the Chicot Circuit Court, in November, A.
D. 1839, before the Hon. Everrv I.. Jonnson, one of the Circuit
Judges. The indiclment was quashed on the motion of Buzzard, on
the ground that the law was unconstitutional; and the Stale appealed.

Clendenin, Atto. Gien., for the State.

Pike, contra:

After advisement, the following opinions were delivered:
By Rixco, C. J.

This is a prosccution based upon the 13th scclion of the first Article,
Division V11l., Ch. 44, Rev. St. Arke., pe 980, which declares, that
« every person who shall wear any pistol, dirk, bulcher or large knife,
or a sword in a cane, concealed as a weapon, unless upon a journey,
shall be adjudged guilly of a misdemeanor.” The indictment was
quashed, and the defendant ordered to be discharged by the Circuit
Court; and the State has, by appeal, brought the case before this
Court, to revise said decision.

No question as to the sufliciency of the indictment, in point of form,
has been raised or argued at the bar, and in this respect it is believed
to be substantially good. But the appelice insists that the provisions

of (he statute above quotcd, upon which the prosccution is founded,
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are in conflict with and repugnant to the sccond article of the amend-
ments of the constitution of the United Stales, which ordains that “a
well regulated militia being neceseary to the security of a free State,
the dght of the people to keep and bear arms shall not be infringed.”
The atlorncy for the State contends that the cnactment in question
tsnot prohibited by any fundamental law of the land, and that the

"+ Jagilaturo of this State possesses legitimately the power of regulating

< by law the use of such weapons s arc mentioned therein, as that body
has asumed to do by said ennctment,

In order to nrrive at a just conclusion in regard to the question under
consideration, it may in the first instance be necessary to recur fo
some of the primary objects for which the government was instituted,
and conciscly state what are understood to be its principal obligations,
not only in reference to the aggregale community, but also to each
individual member of which it is composed; and then consider the

extent of its powers, nnd how far they are limited by this adicle in
the federal conatitution.

qﬁ'fm the objects for which all free governments are instiluted,
' “spay be enumerated the increase of security afforded to the individual

members thereof for the enjoyment of their private rights, the preser-
wation of peace and domestic tranquillity, the administration of juslice
by public authority, and the advancement of the general interests or
welfare of the whole community. In addition to which, it is designed
that adequate security shall be provided by law for the most perfect
enjoyment of these blessingy. Conscquently, where the people, in
forming the government, have not by some fundamental law made
such provision as, in every variely of circumstances which may exist,
shall be foand necessary to the attainment of every object for which
it was estnblished, nor expressly, or by necessary or reasonable impli-
cation, prohiibited the Legislature from supplying by law such omis-
sion, the obligation to do so is conceived to be unquestionable; other-
wise, the people could not, through the instrumentality and agency
of the government, possess and enjoy, in the greatest degree of which
they are capable, all of the blessings and advantages which, by its
institation, they intended to insure to themselves and posterity.

It results, therefore, that the legislative department, if not so inhi-
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bited, posscsses adequate powers {o provide, by laws adapted to the
purpose, the means by which those who composc the community shall
aggregately and individually be secured in the full and complete en-
joyment of all such benefits as may be derived from the operation or
influence of the government. And in the excculion of this power,
and the performance of the bigh and important obligations devolved
upon it, the Legislaturc possesses, and must nccessarily cxercise a
discretion as to the means best calculated (o attain the object, which
in the nalure of things is, and must remain, without control, provided
no right vested by the constitation, or other authority paramount to
that of the Legislature, be by their enactment infringed or divested.
Now, if I bave not wholly mistaken the objects for which the govern-
ment was instituled, the trusts confided to it, and the powers with
which it is invested, those who subjected themselves Lo ils operation,
must, in consideration of the advantages which they trusted and be-
lieved would result from it to themselves and posterily, have volunta-
rily surrendered or subjecied to the control of the public authoritics
provided for the administration of the government many if not all of
the rights of which, independent of all government, they would have
been possessed without any restriction whatever. | For instance, the
right of any individual {o redress, according to the dictates of his own
will or caprice, any injury inflicted upon his personal or private rights
by another, is surrendered; and the right of determining not only
what his rights are, but also whether they have been invaded, and
the kind and measure of redress to which be is entitled, are all referred
to the arbitrament of the law.  Also the natural right of specch must
remain without restraint, if it were not surrendered and subjected to
legal control upon the institution of government; yet every one is
aware that such limitations as have been found necessary to protect
the character and sccure the rights of others, as well as to preserve
good order and the public peace, have been imposed upon it by law,
without any question as to the power of the government lo enforce
such restrictions. So the liberly of the press, which is based upon
the right of spcech, is to the like extent subject to legal control. So
the right of migration and transmigration, or of cvety individual to
pass from place to place, according o his own free will and pleasure,
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when and where he chose, acknowledged no restraint until surrendered
upon the institution of government, when it became subject fo such
regulations as might be found necessary to prevent its exercise from
operating prejudicially upen the privale rights of others, or to the
general interests of the community. These rights are believed to be
as essentinl to the .cnjoymcnt of well regulated liberty, and as fully
guarded against infringement by the government, as the right to keep
and beararms. Their usc, if subject to no legal regulation or limita-
tion whatever, would tend to unhinge society, and most probably
soon cause it either to fall back to its natural state, or scek refuge and
security from the disorders and suffering incident to such licensed in-
vasion of the rights of others, in some arbitrary or despotic form of
government; while their unrestrained excrcise, so far from promoting,
would surely defeat every object for which the government was formed.
And if the right to keep and bear arms be subject to no legal control
or regulation whatever, it might, and in time lo come doubtless will,
be s0 exerciscd as to produce in the community disorder and anarchy.

Suppose the constilutional existence of such immunity in favor of
the right to keep and bear arms as is urged by the appellee be ad-
mitted. By what legal right can a person accused of crime be dis-
armed? Docs the simple accusation, while the law regards the accused
as innocent, operate as a forfeilure of the right? If so, what law
attaches to it this consequence? Persons accused of crime, upon their
arrest, have constantly been divested of their arms, without the legality
of the act having ever been questioned.  Yet, upon the hypothesis
assumed in the argument for the appellee, the act of disarming them
must have been illegal, and those concerned in it (respassers, the
constitution not limiting the right to such only as are free from such
accusation. Nor could the argument of necessity or expedicncy jus-
tify one pereon in depriving nanother of the full enjoyment of a right
reserved and sccured to him by the constitution. Again, the term
“arms,” in its most comprchensive signification, probably includes
every description of weapon or thing which may be used offensively
or defensively, and in the most restricted sense, includes guns or fire-
arms of every description, as well as powder, lead, and {lints, and such
other things as arc necessarily used in loading and discharging them,
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50 as {o render them effective as instruments of offence or defence, and
without which their efliciency for these purposes would be greatly di-

minished, if not deslroyed. By what authorily, then, (if powder is

comprchended by the term % arms,”) can a person be prohibited from

keeping, at such place and in such situation as he may desire, upon
his own premises, any amount of powder he may think proper, how-
ever much it may endanger the lives or property of others? Certainly
And yet, the right of inhibiting by law the kecping of powder
in places where its explosion would endanger the lives or prejsefy of
others, has been constantly asserted and enforced, without question as

nonc.

to the legal right or power of imposing such restriction. Still no such |
prohibition can be legally made or enforced, if the principles asserted |
Other instances, in which |

in the argument for the appellee be true.
the right to keep and bear arms has been either directly or indirectly
subjected to legal regulations and restrictions, without any question as
to the power so exercised, could be referred to; but that just mentioned
is esteemed suflicient to prove, that in the judgment of the people of
the United States, the right in question possesses no such immunity as
exempls it from all legal regulation and control.

And here it may not be without utility to inquire for what object
the right to keep and bear arms is retained exempt from all legal re-
gulation or control, if in fact it has been so retained, as urged in the
argument for the appelice. Is il to enable cach member of the com-
munity to protect and defend by individual force his private rights

against every illegal invasion, or to obtain redress in like manner for |

injuries thercto commilted by persons acting contrary to law? Cer-
tainly not; because, according to the fundamental principles of govern-
ment, such rights arce created, limited, and defined by law, or retained
subject to be regulated and controlled thereby; and the laws alone

are and must be regarded as securing lo cvery individual the quiet |

enjoyment of every right with which he-is invested; thus affording to
all persons, through the agency of the public authoritics to whom their
administration and execution arc confided, ample redress for every
violation thercof.  And to these authorities every person is, in most
cases, bound to resort, for the security of his private rights, as well as

the redress of all injuries thereto.  Ience it has become a maxim in
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all well organized governments, that there is no wrong without a
remedy, or, in other language, that the law furnishes to each indivi-
dual some adequate remedy for every invasion of, or injury to, his
private rights.  Such legal remedies, however, can only be enforced
by public authority; yet, from the very institution of the government,
every individual is considered as frcely assenting o assist in maintain-
ing the laws and exccuting their mandates. Conscquently, the public
authorities have a right to demand their aid in enforcing legal reme-
dies, whether they so operate as to prevent or redress injurics, appre-
hended or suffered. | And this obligation of the government {o protect
overy individual in the quiet and peaceable enjoyment of his private
rights, and afford him redress for all injuries thereto, including also the

* power of coercing by public authority the performance of all legal

obligations, constitutes not only the most perfect and ample security to
individuals for the enjoyment of their private rights, but is belicved to
have formed one of the great objects for which the government was
iostituted. Now, is it reaconable to supposc that cither those who
proposed or those who adopted the article under consideration, doubted
the capacity or disposition of the government to discharge every obli-
gation devolved uponit? Surely not. And therefore it is conceived
that the right in question could not have been so retained and secured
with any view to the protection or vindication of such rights of indivi-
duals as are merely private.

Another great object contemplated by the people in the institution
of the government, was to establish a more perfect union, by creating
a community of interests and a common concert of action in the differ-
ent members of the State, by which their common interests could be
better promoted and defended.  And, therefore, the obligation of
making, from time to time, such legal provision as shall be found ne-
cemary to advance their common or public interests, or {o protect,
preserve, and defend the free inslitutions they had established, was
lmpesed upon the legislative department of the government. And in
order to perform this important trust, there was necessarily confided to
it & discretion as to the means best adapted to the object, over which
the judiciary has no control, unless the cnactment be repugnant to
some law of paramount obligation.
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But surely if the government docs not possess the power of so regu-
lating and controlling, by law, the acts of individuals, as to protect the
private rights of others, preserve domestic tranquillity, peace and order,
promote the common interests of the community, provide for the com-

mon defence of the country, and the preservation of her free institu-
lions, established for the common benefit of the people, and, in a great
mcasure, committed to its fostering care, its powers arc inadequate to
the performance of the obligations imposed upon it.  Such, however,
is not believed to be the case, as the government possesses, in my opin-
ion, ample power to inhibit, by law, all such acts and practices of in-
dividuals, as affect, injuriously, the private rights of others, tend to dis-
turb domestic tranquillity, or the peace and good order of society,
militate against the common interesls, impair the means of common
defence, or sap the free institutions of the country; and to enforce the
observance of such laws by adequate penallies, the character and
quantum of which, in most respects, depend exclusively upon the will
and judgment of the legislature.

If these general powers of the government are restricted in regard

{o the right to keep and bear arms, the limitalion, to whatever extent |
it may exist, will be beller understood, and more clearly seen, when |

the object for which the right is supposed to have been retained, is

stated. 'That object could not have been to protect or redress by in- |
dividual force, such rights as are merely private and individual, as has |

been already, it is believed, sufliciently shown: consequently, the ob- |

ject must have been fo provide an additional securily for the public
liberly and the free institutions of the State, as no other important ob-
ject is perceived, which the reservation of such right could have been
designed to effect. Besides which, the language used appears to in-
dicate, distinclly, that this, and this alone, was the object for which
the article under consideration was adopted. And it is equally ap-
parent, that a well regulated militia was considered by the people as

the best sccurity & free state could have, or at least, the best within |

their power to provide. But it was also well understood, that the

militia, without arms, however well disposed, might be unable to re-

sist, successfully, the cfforts of those who should conspire to overthrow
the established institutions of the country, or subjugate their common
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libertics; and thercfore, to guard most cffectually against such conse-
quences, and cnable the militia to discharge this most important trust,
g0 rcposed in them, and for this purpose only, it is conceived the
right to keep and bear arms was retained, and the power which, with-

out such reservation, would have been vested in the government, to
prohibit, by law, their keeping and bearing arms for any purpose
whatever, was so far limited or withdrawn: which conclusion derives
additional support from the well known fact, that the practice of main-
taining a large standing army in times of peace, had been denounced
and repudiated by the people of the United States, as an institution
dangerous to civil liberty and a free State, which produced, at once,
the necessity of providing some adequate means for the security and
defence of the State, more congenial to civil liberty and republican
government. | And it is confidently belicved that the people designed
and expecled to accomplish this ohject, by the adoption of the article
under consideration, which would forever invest them with a legal
right to keep and bear arms for that purpose; bul it surcly was not
detigned to operate as an immunity to those, who should so keep or
bear their arms as to injure or endanger the private rights of others,
or in any manner prcjudice the common interests of society.

The court of appeals of the State of Kentucky, i the casc of Bliss
vs. the Commonwealthy, 2 Littell, 90, and the argument of this case
for the appellee, if I bave not misapprehended their premises and
reasoning, both assume that the right to keep and bear arms was
adopted as well for the purpose of enabling individuals to defend and
redress, by their own arms, injuries threatened or suffered in respect
to their personal or privale rights, as for the security of the State, and
is not subject to any legal regulation, restriction, or control whatever;
and that, by virtue of it, every person in the community posscsses a
privilege or immunity, by virtuc of which he may keep and bear
ams of cvery descriplion, at all times, in every place, and in any
manner, according to his own free will or caprice.

However captivating such arguments may appear upon a mercly
casual or superficial view of the subject, they are believed to be spe-
cious; and to rest upon premises at vaiance with all the fundamental
principles upon which the government is bascd ; and that, upon a more

g !
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mature and carveful investigation, as to the object for which the right
wig retained, theie fdlaey becomes evident,  The dangers to be ap-
prehended from the existence and exercise of such right, not only to
social order, domestic tranquillity, and the upright and independent

administration of the government, bul also to the established institu-

tion of the couniry, appcars so obvious as o induce the belief that !
they are present lo cvery intelligent mind, and to render their state- |

ment here unnecessary.

I cannot, therefore, indulge the opinion, that they were not dis-
tinctly foreseen by those who recommended, as well as those who
adopted the article under consideration, or that they intended to in-
corporate into the charter of their civil policy, a principle pregnant
with such dangers.  Besides, it cannol have escaped the observation
of any person of intelligence, whose mind has been directed to the
subject, that to resist, or opposc by force, the constituled public au-
thorities of the Stale acting in pursuance of law, in the discharge of
any public duty enjoined upon them, must, according to the extent

and success of such resistance or opposition, cither produce some revo-
lution in the government itself, or subject those who so act to such

consequences as arc dcnounced agaivst them by law. | Supposc a |

portion of the community consider their private rights invaded by some
act or excrcise of authority, on the part of the government, which
they consider as unauthorized, can they, by virtue of any legal right
with which they are invesled, either prevent or redress such injury by
private force? In my opinion they cannot; their private righls be-
ing in this, as in most other cases, commitled, as it were, to the care
and custody of the law; and to it, so long as our civil liberlies and re-
publican institulions remain unimpaired, they are bound to look for
protection as well as redress; both of which the government is under
a positive obligation to provide.

1 also deem it proper to remark here, that, in my opinion, the pro-
visions contained in the arlicle under consideration, werc designed to
furnish the people of the United States precisely such sccurity for the

45 g T —

preservation and perpetuation of their civil liberty and republican in- -
stilutions, as it was the object of those who framed the constitution of |

this State lo provide for thosc subject to ils jurisdiction, by the 21st
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see. of the 2d art. of the Constitution, which declares, “that the free
white men of this State shall have n right to keep and benr arms for
their common defence;” thus indicatling, in lerms too plain to be mis-
understood, that the sole object of the laller in securing this right, was
to provide, beyond the power of legal control, adequate means for the
preservation and defence of the State, and her republican institutions. |
And therefore, without applying to this provision in our Constitution
the maxim % cxpressio wnius, exclusio alterius,” so often applied in the
interpretation of laws, I have come to the conclasion, that the legisla-
ture possesses competent powers lo prescribe, by law, that any and all
arms, kept or borne by individuals, shall be so kept and borne as not to
injure or endanger the private vights of others, disturb the peace or
domestic tranquillity, or in any manner endanger the free institutions
of this State or the United Slates; and that no enaclment on this
subject, which neither directly nor indirectly so operales as to impair
or render incflicient the means provided by the constitution for the
defence of the State, can be adjudged invalid, on the ground that it
is repugnant to the constitution. The act in question does not, in my
judgment, detract any thing (rom the power of the people to defend
their free state and the established institutions of the country. It
inhibits only the wearing of certain arms concealed.  This is simply
a regulation as to the manner of hearing such arms as are specified.
The practice of so bearing them, the legislative department of the
government has determined to be wrong, or at lcast inconsistent with
sound policy. So far, that department had a discretion in regard fo
the subject, over which the judiciary, as I conceive, has no control;
and therefore the duty of the courls must be the same, whether the
policy of the law be good or bad.  In cither event it is binding; and
the obligation of the courts lo enforce its provisions, when legally called
apon to do <o, is imperative. |

In several States of this Union, the Courtt of the highest authorily
in the State has adjudicated upon the right to keep and bear arms,
under and by virtue of the provisions contained in the respective con-
stitutions of cuch States, in some of which, the language used appears
to be different from and more comprehensive than that used either in
the constitution of the United States or of this State. But I am not
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awafe hat this right has ever become the subject of any adjudication
in the Federal courls, or that any of the Slate courls, in adjudicating
upon it, have given any exposition of the arlicle under consideration,
or altempted o define the right as secured by it. It may therefore

be considered as an open question; and being one of interest and = »

importance, and as I conceive clearly within the cognizance of the
Supreme Court of the United Slates, an adjudication of that Court
upon il, by which the extent of the right may be distinctly ascerlained

.and definitively settled, can be rcadily obtained. and the rule of de-

cision in relation o it be made uniform throughout the Union.

I deem it only necessary {o remark further, that the constitution of |
Alabama declares, that © every citizen has the right to bear arms in i
defence of himself and the State.” Yet the Supreme Court of that |
State, in the casc of The Stale vs. Reidy Ala, Rep. 1 vol. new serics,
2+ 612, has decided in favor of the validity of a law of that State,
which inhibits the right of carrying about the person certain weapons
concealed.  "The conctitution of the State of Indiana also provides,
“{hat the people have aright (o bear arns for the defence of them-
selves and the Stale;” notwithstanding which, the Supreme Court of
that Stale, in the casc of The State vs. Mitchell, 3 Blackf. Rep. 229,
has sustained a law of thal State, in no respect essentially different
from the enactment now in question.  In Kentucky, and I believe in
Tennessce also, the question has been decided against the validity of
such enactments. A conflict between the decisions of the State courts
in regard to the question, certainly exists; but so far as T an informed,
the preponderance on cither side is notl very great.

I am therefore, afier a carcful and deliberate consideration of the
question) of the opinion that the cnactment of the Legislature, above L

quoted, is in nb wisc repugnant cither Lo the constitution of the United | :

States or the constitution of this State, but is in every respect binding *
as a law of the Jand. Consequently, the Circnit Court erred in quashing
the indictinent, and thereupon discharging the defendant from the
prosccution.  And that judgment ought to he reversed.
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By Dickixsox, J.

The appellee contends that the law, under which he stands indict-
ed, is unconstitutional, and (hat a right, sccured to him by the 24
article of the amendments to the Constitution of the United States,
has been violated.,  This arlicle declares, that “ A well regulated
militia being necessary to the security of a free State, the right of the
people to keep and bear arms shall not be infringed.” The question
Is one of some importance, not so much, as I conceive, fiom any difli-
culty in arriving at a correct conclusion, as from the contrariety of
opinions entertained by the different State Courls that have passed
upon it. It is conceded by all, that the Federal Government is one
of limited powers. It is nol contended that the General Assembly
of this State could interfere with any regulations made by Congress,
ns to the organizing, arming, or disciplining the militia, or in the man-
ner in which that militia are cither to keep or hear their arms, T
shall endeavor to prove that it docs not do so.  Fhe class of cases lo
which the constitutional provision applics, is widely different from the
right of n private citizen to bear, concealed about his person, deadly
weapons or arme. In the one, they arc kept and carried in conformity
with the constitution and laws of the United States, with a certain
specific object in view: in the other, they are kept and carried for
private purposes, wholly independent of any constitutional regulation,
and to answer private ends, which have no hearing upon the security
of the State. If this idea be correct, then it follows, that when arms
are not kept or used for the defence of the State or Federal Govern-
ment, the manner of carrying and mode of using them are subject to
the control and authotity of the State Iegislature, Lvery citizen
owes a double allegiance, and is entitled to the two-fold protection of
the General and Siale Governments. Mo the first, the Constitution
of the United States commits the powers of war, peace, commerce,
wmegolintion, and those genceral porwers relating to our external rela-
tiondy and al<o the powers of an internal kind which require uniformity
in their operation.  To the second, belong all that is not included in
the first, of a municipal character, particularly every thing connected
with the police and cconomy of the State. If the provision, when it
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speaks of mililia connected with the people, knew no exception as to
the time, mode, and manner in which the right to keep and bear arrs
should be exerciscd, the present question could not have arisen. And
as the whole diflicully in this case has ariscn out of this blending to-
gether the terms “ well regulated militia” and ¢ the right of the people
to keep and bear arms,” so that diflicully will he removed by a close
attention to the difference in the nature and character of the consti-
tutional prohibition and the legislative provision, and the result of their ’
operations respectively.  Whenever a question arises as to any con-#
stitutional provision, it is proper, in order to ascertain its object, to look | |

into the manner in which it has been carricd out by Congress, and to? I

the purposcs which it was intended o answer. That a “well rcgulated
militia is nccessary {o the security of a free State,” will not be ques-
tioned. The manncr of regulating, was to organize, arm, and discipline
them; to do this, full power is vested in Congress by the declaration or
bill of rights, and numerous laws have {rom time to time been passed
by that body, for thal purposc; thereby giving a construction to the
article in question, The militia being necessarily composed of the
people, as our government is opposcd in principle to slanding armics,
the provision that they should have a right to keep their arms and use
them, was a wisc onc, and necessary to carry out the object of the
grant, in providing a( all times for the sccurity of the States. It is
admitted that the laws for organizing; arming, and disciplining the
militia, were passed in virtue of the power given by the Constitation
of the United States to regulate them. If we look into the history of
the country, we shall alike arrive al the conclusion that the power
given the militia to keep and bear arms, resulted from the nccecsﬂ.y
of having a military force al all times at the command of the Federal |
and State governments, armed and ready to repel force by force, |
sustain the laws, and enforce obedience to the mandates of their |
courls.

The motive, then, for granting this power o keep and bear arms,
could not be extended (o an unlimited, uncontrolled right to bear any
kind of arms or wcapons, upon any and cvery occasion; still less the
terms, for they arc restrictive in their language. That a well regulated
militia is necessary for the security of a free State, and that the right

il
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of the people to keep and bear arms ought not to be infringed, are
principles not in the slightest degree encroached upon by the legisla-
tive enactment of this State prohibiling the wearing of conccaled
weapons,

One of the objects of the constitution was, ¢ to provide for the com-
mon defence.” To legislate upon this subject, is clearly within the
constitutional charter; and that the States retain the power to legislate
im relation to arms, and the mode of carrying and keeping them, pro-
vided its exercise is not repugnant to the previous grant to the Federal
Government, is incontrovertible. The State Governments are charged
with the police of the State.  They, considering acts as having a de-
moralizing tendency, can prohibit them. Could Congress authorize
any and every peron, by express law, {o carry deadly weapons con-
cealed about his person, when not composing one of the militia, and
not a part of the regulations ordained for their government? The
police of a State i« to be regulated by its own laws; and the Federal
Gorvernment cannot interfere with-it, so us to legalize any act which
the State prohibits, and which is not necessary to carry out any of the
great objects for which it was instituted. 8o long as the cnactments
of the General Assembly do not weaken the arm of the Federal Gov-
ernment, impair its power, or lessen its means to protect and sustain
itself, and preserve inviolate the freedom of the States, they must be
respected and enforced.  But the slightest interference with the con-
stitutional regulations and restrictions, in cffecting these objects, be-
comes a violation of the compact between the State and Federal
authoritics, and ceases to be obligatory upon the citizen. The pro-
tection which a government cwes o the States is political in its char-
acter: the municipal regulations to cxtend that protection to the citizen
in his indiqidun! capacity, must be left to the State authority, and are
mch only as are consistent with the safety of others. Indeed, it is
searcely possible to look into the statule book, and not find written
wpon almost every page some restraints upon what are considered
nataral rights.  The argument of the appellee, that men swayed by
their interests, or governed by their passions, shall be permitted to
wenr a dirk, butcher-knife, &c., concealed as a weapon, independent

of the coatrol or authority of law, and that the General Assembly
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cannot, by legal cnactment, when the usc is at the time not required which will consist with its words, and best promote its general inten-
or necessary for military purposes, prohibit it, is {o my mind as mis- tion. And we are authorized to imply a negative from affirmative
To assert that a cilizen is cntilled to |, words, where that implication promotes the intention. So a limitatios
on the broad terms of the grant is necessarily implied in other branches
of this power, and in the manner in which it has been exercised by

Congress.

chievous as it is crroncous.
protection from his government, and then deny to thal government
the means of securing it, is a contradiction in terms, difficult if’ not
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impossible to be reconciled.
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The provision of the I'ederal conslitulion, under which the appellee
claims his discharge, is but an assertion of that gencral rvight of sove-
reignty belonging to indcpendent nations, io regulate their military
force. Nor has the General Assembly attempted to interfere with the |
exercise of that right.
regulation of the State for the betler security and safely of its citizens,lf
having reference to weapons and arms of a wholly different character
from such as arc ordinarily uscd for wartlike purposes. The principle’
contained in the provision of our constitution, which declares that “the
frcemen of this State shall keep and bear arms for theit common de-
fence,” is preciscly similar to that of the United Slates; it stands upon
the same ground, and is decluradory of the same right.  "T'he terms
«common defence,” in ordinary language, mcan national defence.
The reason for keeping and bearing arms, given in the instrument
itselfy is clearly explanalory, and furnishes the {ruc interpretation of
the claim in question, The militia constitutes {he shicld and defence
for the sccurity of a free State; and to maintain that freccdom unim-
paired, arms and the right to use them for that purpose are solemnly’
guaraniied. The personal rights of the cilizen are secured {o him
through the instrumentality and agency of the constitution and Inws;
of the country; and to them he must appeal for the protection of his|

private rights and the redress of his private injuries. To deprive the|

Genceral Assembly of the power lo regulaic and control those rights.
when not inconsistent with the grant to the General Govcrmncnt,*
would be to take away from the Statc the terrors of the law and the
restraint of its moral influence, upon which its prosperity mainly de-
pends. It is truc, the terms of the grant arc aflirmatlive; but aflirma-
tive words arc often, in their operation, negalive of other objects than
those aflirmed; and in the construction of an article of the constitution, |
the whole must be taken in view, and that construction adopted, !

. . 3 . t
The cnactment in question is & mere police |

The grand object of the framers of the Constitution of the United
8tates, was to establish a common government for sovereign States,
and to leave that sovercignly unimpaired, wherever it could be so left
without impairing the government of the Union. That Congress has
never, in any one single instance, even by implication, passed any law
relating to the militia, their organization, discipline, or arms, except
as in reference to some known or supposed public enemy, in prasents
or in futuro, where the scrvices of the militia might be requisite for
the common defence, and for the security of the States, is to my mind
a strong nrgument that they do not deem themselves authorized to
interfere with the police regulations of a State, as to the mode or
manner in which arms may be carried in time of peace, and in the
ordinary associations of life unconnected with military warfare,

The act of the General Assembly of this State, rendering it penal
to carry concealed weapons, does not, in my opinion, conflict with
any of the powers of the General Government.  On the contrary, I
view it as the excrcice of a power loudly called for by our citizens,
and which, if strictly enforced by the public authorities, would add
greatly to the peace and good order of sociely, the security of our
citizens at home, and the reputation of the State abroad.

I therefore concur with the Chief Justice, that the exercise of the
legislutive power in the enactment of the law in question, does not in-
fringe either the Constitution of the Unitcd States or of this State.

By Lacy, J.

The defendant in the court below stands indicted by virtue of the
auathority of the 13th section of an act of the Legislature, prohibiting
any peron wearing a pistol, dirk, large knife, or sword-cane, concealed
a1 a weapon, unless upen a journey, under the penalties of fine and
imprisonment.  Rer. Stat., p. 280.
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The question now to be delermined is, does this provision of the
slatute violale the second article of the amendments to the Constitution
of the United Slates, or the 21st scclion of our Bill of Rights? The
language in both instruments is nearly similar: the two clauses are as
follows: ¢ That a well regulated militia being necessary for the secu-
rity of a frec State, the right of the people to keep and bear arms
shall not be infringed.” ¢ That the frec white men of this State shall
have a right to keep and bear arms in their common defence.” The
inquiry is restricled {o a single point; but it is not, on that account, ¢
wholly free from difliculty. Several of the highest courts of the Union |

have adjudged it differently, upon the construction of statutes every ’

way like our own; and their opinions are ecntitled to due considera- |
tion. The Court of Appeals of Kentucky has seltled the principle |
against the constitutionality of the act now in question; and in this
opinion, if I am not mistaken, the Supreme Courts of Tenncssee and
Mississippi have concurred. The Supreme Courts of Alabama and
Indiana have held a contrary doctrine. They have maintained that
the Legislature has the power of prohibiting, by law, the cilizen from
wearing concealed weapons.  Iknow of no opinion ever delivered of
the Supreme Court of the United States, bearing directly upon the
point. The question, then, so far as this State is concerncd, may be
regarded open for jnvesligation, and now brought up for adjudication .
upon error, for the first time. Both of my brother Judges have just
pronounced scparate opinions, cach maintaining the constitutionality |
of the act. In their opinions, and the reasons upon which they are |
based, il 1 correctly comprehend them, they assert these general pro- |

positions: That all just and well regulated governments are instituted :

for the purpose of establishing justice, preserving domestic tranquillity, *
providing the necessary means for common defence, securing public |
liberty, and promoting the general welfare: That, (o enable them to
perform these high and indispensable obligations, the governments
themselves inherently possess, as a portion of their sovereignty, all
poﬁrcrs not expressly or nccessarily prohibited from them by the grants
of their creation: And that, under our frame of government and laws, *
every citizen has ample remedy and redress for a violation of all his
private rights, by means of the public authoritics, and to them he is
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bound to appeal: That the right of the people to keep and bear arms
is restricted by the clause of the Constitution before quoted, and limited
to the uses and objects thercin specified: That it is given for the pro-
tection of public liberty, and for common defence; and that the right
itself is subject to legiclative control: That the words “a well regulated
militia being necessary for the security of a fice State}” and the words
4 common defence,” clearly show the true intent and meaning of these
constitutions, and prove that it is a political and not an individual
right, and, of course, that the Stale, in her legislative capacity, has
the right to regulate and control it: 'This being the case, then, the
people, neither individually nor collectively, have the right to keep
and bear arms. | Now, I take the expressions “a well regulated militia
being neceseary for the security of a free State,” and the terms % com-
mon defence,” to be the reasons assigned for the granting of the right,
and not a restriction or limitation upon the right itsclf, or the perfect
freedom of its exercise. The seenrity, of the Stafe is the constitutional
reason for the guaranty. But when was it contended before, that the
reason given for the establishment of a right, or its uninterrupted en-
Joyment, not only limited the right itsclf, but restrained it to a single
specific object?  According to this construction, the right itself is not
only abridged, but literally destroyed; and the sccurity of a free State
ts made to depend exclusively and alone upon the force of the militia.
And, in the opinion of one of my brother Judges, it is the militia alone
who possess this right, in contradistinction from the mass of the people;
and even they cannot use them for private defence or personal ag-
gression, but must use them for public ]‘lel";_)', according to the dis-
cretion of the Legislature.  According to the rule laid down in their
interpretation of this clause, I deem the right to be valueless, and not
worth preservingy for the Stale unquestionably possesses the power,
without the grant, to arm the militia, and dircct how they shall be
eerployed in cases of invasion or domestic insurrcction. If this be
the meaning of the Constitution, why give that which is no right in
ftself, and guarantics a privilege that is uscless? This construction,
according to the views I cnterlaing takes the arms out of the hands of
the people, and places them in the hands of the Legislature, with no
eestraint or limitation whalever upon their power, except their own
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free will and sovereign pleasure. Are greal aflirmative grants of po-
litical powers to be determined by this lechnical rule of verbal criti-
cism? If so, its rigid application to other portions of the Constitution
would erase from its pages many of its most important and salutary,
provisions. Such a principle, I apprehend, should never be recognized
or adopted by any judicial tribunal, in detcrmining the inherent and
It goes to abridge, instcad of enlargmg

original rights of the citizen.
the constitutional guarantics of personal liberty.

If the Legislature have the cuslody of the people’s arms and thes
treasury of the State, what becomes of the separation and division of [

the political powers of the government? Are not those powers united

in the same body of magistracy? And if this be the case, the balance 3
of the Constitution is overthrown, and the State then possesses no real |+

security for personal liberty. It is no answer to this argument, to say!
that the people may abuse the privilege or right of keoping and bear,
ing arms.  The Constitution thought and ordained it otherwisc; and
therefore it was deemed far safer to cnirust the right to their own
judgment and discretion, rather than to the will or ambition of the
Legislature; and this right was excepled out of the general powers of
the government, and declared inviolate.  Now, if the Legislature had

the right to forbid the pcople from kecping arms secretly, may they
not prohibit them from carrying them openly or exposed? and if they

could do this, may they not appoint the times and places when and!
where they shall be borue? And as the construction relied on assumes;

the principle that they can only be used for a specific and single pur-|

pose, then of course the whole subject malter, in regard o kecpmgf
and bearing either private or public arms, falls within the power of |
the Legislature, and they can control or regulate it in any mannet 4
I deny:

that any just or free government upon carth has the power to disarm |

that they think proper. This principle T ulterly repudiate.
its citizens, and to take from them the only security and ultimate hope !
that they have for the defence of their libertics and their rights. [
deny this, not only upon constitutional grounds, but upon the immutable
principles of natural and equal justice, that all men have a right to,
and which to deprive them of amounts {o tyranny and oppression. Can |
it be doubted, that if the Legislature, in moments of high political §

A
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excitement or of revolution, were fo pass an act dlﬁr\rmmg the whole
population of the State, that such an act would be ulterly void, not
only because it violated the spirit and tenor of the Constitution, but
becaase it invaded the original rights of natural justice? Now, if they
are private and not public arms, the Constilution guaranties the right
of keeping and beariog them.

[ The people are secured in their persons, houses, papers, 2 and effects,

__ agninst unwarrantable searches and scizures; but on probable cause,

sapported by oath or affirmation. Now, if the Legislature possesses
the power claimed for it, it surcly has the means of carrying it into
effect. Can it, dircctly or indirectly, invade the sanctuaries of private
life and of personal security, by authorizing a public inquisition to
search for either open or concealed weapons?  Besides, private pro-
perty cannot be taken for public uscs, without due compensation being
first made according to law. A man’s arms are his private property:
how, then, can he be legally deprived.of them? If they can forbid
him, under the penalty of fine and imprisonment, to keep them con-
cealed or exposed about his person, or on his own premises, although
their unrestrained use may be necessary for all the purposes of his
ordinary business and of personal defence, then certainly the right of
keeping and bearing arms according to his own discretion, is infringed
and violated, and hisown free will in the management of this property
abridged and destroyed.

If it means the public arms, then full power is given by the Consti-
tution to Congress to organize and arm the militia, and prescribe rules
for their use and regulation, when mustered into the service of the
United States. Now, as full power is given to Congress over the
subject, and the same power belongs to the State, which power shall
be paramount, and to which of the two governments is entrusted the
eommon defence of the country? Is the grant of the State Constittion
veid, being repugnant to the Constitution of the United States, or
does it abrogate and annul that power? These are questions that are
to be found difficult to answer; and I leave their solution to others.
Bat 1 think it is a fair inference, to presume that any construction,
which leads to such consequences, is very likely to be erroncous. I
have always been taught to regard the Federal and State governments
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as indissolubly conncctcd to«o(hcr, and that thcn‘ mutual powers and
authority acted in perfect harmony and in support of each other, like
the great principles incorporated by their cnaclments. According to
the construction I design to give, there can be no conflict between
these jurisdictions, nor any discrepancy arising from their action. |
hold the doctrine that the Constitution of the United States, and the
laws passed in pursuance of ils authority, arc supreme; and that all
Stale constilutions and laws repugnant to them, are utterly null and
void; and that the Constitution and laws of the Federal Government

operate directly upon the people and the States, and all are bound to

respect and obey them.  Again; who compose the militia? Ilas not
the State a right to designate what part or portion of her citizens shall.
constitute this military corps? Then she can, by intlirection, arm only
thosc who are in her interest, or who are swayed by her ambition;

and, by denying arms to cvery other class of her citizens, may she

not subjugate the liberties of all, by the very means the Constitution,*

gives for their protection and defence?

By way of testing this principle, suppose the T.egislalure pass an
act, that a man should not keep private arms in his own house secretly,
or about his person concealed, although they should be every way
Can it be
doubted that such an act would be a palpable infraction of the Con-

necessary, in defence of his life, liberty, or property.

stitution, as well as an invasion of the natural rights of socicty? Tlas
not every man a natural and an unalicnable right to defend his life,

liberly, or property, when a known felony is atlempted to be commit-'

ted upon ecither by violence or surprise?
of this right?

Can any laws deprive him

repel force, und even to slay the aggressor, if he cannol make a suc-!

cessful repulsion otherwise? The laws of the land being unable to
protect him, the laws of nature step in, and authorize him to defend
himself.  Now, it has been often ruled, by the Courts of England,
that an act clearly against the laws of natural justice and cquity, is
not binding; and thatl if Parliament, which is omnipotent in every
thing, pass such acts, they are presumed to have intended no such
ouirage or wrong. To put this cage in its truc light——supposc a citizen

of the State were indicted upon a charge of murder, and he could

Upon what principle has he a right to use force to}

——— e - o
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makc out a clcnr case of justifiable hom1c1dc the l'ms of nature, upon
which the laws of <ociety arc presumed to be based, instead of pumsh-
ing, commends him for the act; of course, he stands acquitted of all
blame; but, on the trial, the evidence shows that he was compelled
to take life with a concenled weapon, and the State thinks proper to
fndict him for this new offence, which is forbidden by an act of the
Legislature; and the proof being clear upon the point, of course he
may be convicted and rendered infamous for life.  What then be-
eomes of the right of self-defence?  Is it not swept away from him by
Jegislative discretion, and the doctiine of self-prescrvation destroyed,
which nature has implanted in the breast of every living creature,
and which no laws, cither human or divine, can abrogate or annul?
In such a case, could there be any hesitation in pronouncing the act
that punizhed him for protecting his own life, absolutely null and void ?
I think not. Al the authoritics, upon natural as well as constitutional
law, support and prove this position. Would the act forbidding a
person o carry concealed weapons be vonstitutional if he used them in
self-defence, and unconstitutional if he did-not use them at all, or kept
them in a secret manner?  If that be the case, then it is the intent,
and not the fact of carrying concealed weapons, that makes the law
either void or valid. Can so fluctuating a rule be the standard by
which to test the conctitulionality of the acts of the Legislature? I
maintain that the simple fict of a man’s keeping and bearing private
arms, whether concealed or exposed, is an act innocent of itself, and
its freedom secured from all legislative interference.  The act being
innocent and allowed, cannot be made penal, or prohibited by law.
The existence and frecdom of a right is one thing, and the culpable
wnd criminal use of it another and a wholly dilferent thing. A right,
In itsell innogent and guaranticd by law, cannot'be made illegal or
panished ns a crime; and the error into which the Court has fallen in
the present instance, seems Lo me to result from confounding these two
things, which are wholly separate and independent of each other.

1 admit that it is somewhal diflicult to determine the exact point
where the frerdom of a constitulional right stops, and where legislative
regulation begine, [ take this distinction, however, o run through
the whole class of cascs; that il the right be innocent of itsclf; it cannot




v

40 CASES IN THE SUPREME COURT

The St'xl(‘ rs Bu/mrd

be interdicted; but ils unlawful excrcise, degenerating into licentious
ness, is subject to regulation. The principle assumed in this case is
that the fact of private arms being worn concealed is a criminal
offence, and capable of being controlled by the Iegislature, and that
they alone have the right to judge of its criminality. The propositions
I do not belicve, nor can I subscribe to them. It is truc that the
Legislature must judge, in the first case, whether the unrestrained

freedom or use of a constitutional right is crimiral or not; but having

passed upon the subject, it then belongs lo the Judiciary to examine

the question, and (o deelare the rule of action in regard to it.  The
citizen, in this instance, complains that his liberty has been improperly
restrained, and he has appealed to the Judiciary to shield him from
this act of legiclalive injustice.

wrongfully, or is the mere facl of a person’s keeping his private arms
concealed, an offence against the Stale, and liable to be controlled
by legislative discrction?

I maintain that the act is not only lawful, but expressly stcured by
the Constitution, and of course cannot be controlled by ordinary legis-
lation. I admit that, if a man uses his arms improperly, or in an un-
lawful manner, then it is competent for the Legislature to punish him
for the impropkr and illegal use of them; and it is right to do so; for
every one is bound so to exercise his own rights, as not to prejudice

those of others. 'The Legislature, in doing this, does not punish an

innocent act, but an unwarrantable one: it does not abridge a natural

and constitutional right, or in any manner interfere with its freedom.
It merely punishes an unlawful use of a right; and it can do that only
when the party has committed, with his own arms, unauthorized ag-
gression upon the person or property of another, And the rights of
the Constitution are guarantied upon this principle—that while their
perfect freedom and enjoyment are secured, the Constitution utterly
forbids any licentious or criminal indulgence in their exercise; for
when that is the case, they can no longer be said to be the perfect
and inviolable rights of the Constitution, but the unlawful and unaw
thorized acts of individuals. For example: The freedom of the pres,
the liberty of speech, and the sacred inviolability of private contracts,

That depariment is the last arbiter
of his rights; and the point to be scitled is, has the Legislature judged
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and frec toleration in religion, are sccured to all men.  Still, any one
or all theee rights may be abused or perverled, and the true object or
design of the Convention defeated.  But does that authorize the Le-
gislature to place restramnts or interdicts upon the rights themselves?
Centainly not.  Svch a power will give them up to the discretion of
the Legislature, and take them clearly out of the Conslitution. They
eertainly cannot be infringed or violated, or their obligations or value
weakened or impaired. A law declaring that a man might write or
spenk what he pleased, but should not publish or circulate what he
had spoken or written; or that he should worship his Creator only on
certain days and at appointed places, would surely be unconstitutional,
because it would destroy the freedom and sacredness of these rights.
But should he, in the exercise of them, commit any unlawful act, and
prejudice the rights of others, then he would be answerable for their
unwarraniable use and indulgence.  For instance, if in writing or
speaking, or in the exercice of his religious opinions, he should preju-
dice o Injure the rights and hboetics ofolht ‘r¢, then this wilful perver-
sion or abuse of these rights becomes a criminal act, and consequently
should be controlled” The liberty of specch and of the press, and the
freedom of religious toleration, are utterly incompatible, in the true
constitutionnl meaning of those terms, with their licentiousness or cri-
minal indulgence; and these Jatter or improper acts are in no manner
connected with the invaluable franchises out of which they flow. Now,
the right of the people to keep and bear arms is as free and unfettered,
and as inviolnble and important, as the liberty of speech and of the
press, or the freedom of religious toleration; and it stands upon pre-
ciscly the snme constitutional ground, and supported by like reasons.
Sic uleve tuo, non ledas aliecnum, is a maxim that runs througfl—t—l;e-
whole body of the English common law, and pervades every part of
ear cutire system of jurisprudence. Our Constitutidh and laws, con-
#treed by this principle, causc all the great and essential rights of civil
and religious liberty to coalesce and blend together for the improve-
ment and happincse of our species.  If it is disregarded or overlooked,
the constitutional guarantees become contradictory or hostile to each
other: thence the necessity and importance of the rule in the con-
struction of all laws. The application of this governing rnle in the
6
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construction of laws, demonstrates and explains the reasons why it;
would be unlawful so to keep arms or ammunition of any kind, asto.
endanger the lives or property of others; and it solves the supposch
difliculty, that if thete is no hmitation or restriction of the power of |
kecping and bearing arms, then the State has no authority to disarmi
a criminal for any offence whatever. When a citizen breaks his]
covenant with his government, he forfeils the protection of her laws;®
and of course this supersedes or destroys many of bis municipal rights

ceive at her hands.

™t is further contended that the right should be restricled, because}
it is given alone for the security of a frec State, which means nothinglj;l;
more or less than the defence of public liberty.  Now, what constid';%‘
tutes the sccurily of a free Stale, or what is public liberty?  Does the_?
security of a free Stale consist alone in repelling foreign aggression,’
or quelling domestic insurrection? llow is the public liberty of a State

to be preserved, and what is it? These inquiries seem to me to lead

to dilferent results, as we view the subjeet from different points, The!
security of a free State, as I imagine, depends not only in upholding
all its political institutions, but in sacredly performing all its legal and
constitutional obligations, both {o the Government and to the people.:'
Public liberty can only be sccured and perpeluated by preserving)
inviolable the personal franchises and immunities of the citizen, as well

as guarding and protecting the sovereign atiributes of the State. To|
suppose that public liberty cannot be in danger, cxcept from a foreign §
foe or internal disorder, is virtually to deny the importance and neces
sity of written constitutions. If there was no fear of our own rulers,

why impose restraints upon them, and why commit the guardianship

rate and independent departments of the Government, and bind each,r_ﬁ"
by the most solemn injunclions, to prescrve and defend them?  And ¥
why trust the Constitution, in the last resort, lo the interpretation of

the Courls, to expound ils meaning and declare its will?  For this |
plain and obvious reason: because the Judiciary has few temptations |
to err, and possesses ncilher patronage or power, to make it popular
or dangerous. I cannot separale the political freedom of the State

.;Wu— e

g

and political franchises, which he otherwise would be entitled to re FF the intervention of her nuthority.
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feom the personal rights of its citizens.  They are indissolubly bound
wp together in the same great bond of union, and, to my mind, they
are incapable of division.
cannat be in the nature and ce«ence of things. I is certainly true,
that, ia one sence of the term, the politieal rights of the State and the
pemonal privileges of the citizen may be contradistinguished from each
other. There is a certain class of righls, which helongs to the State

The distinetion may be in names, but it

¥ her corporate character, and cannot be excercised except through
By far the most important and
largest of the rights of the Constitution appertain exclusively to the
pervon of the citizen, and concern the inherent rights of life, liberty,
and property,  Many of these rights lie behind the Constitution, and
existed antecedent to its formation and its adoption,  They are em-
bodied in its will, and organized by its power, to give them greater
sanctity and effect.  They are written, that they may be understood
and remnembered; nnd then declared inviolate and supreme, hecause
they cannot be weakened or invaded without doing the (Government
and citizen manifest injustice and wmng.’_;\mong these rights, 1 hold,
§s the privilege of the people to keep and to bear their private arms,
foe the necemary defence of their person, habitation, and property, or
for any useful or innocent purpose whatever. 'We derive this right
from our Anglo-Saxon ancestors, and under the form of that govern-
It is of
great antiquity and of invaluable price. Its nccessary operation, in
times of convulsion and of revolution, has been the only means by
which public liberty or the security of free States has been vindicated
and maintained. Ilere, the principles of equal and natural justice, as

ment it has ever been regarded as sacred and inviolable,

. well as the obvious meaning and spirit of the Constitution, have placed

and care of the great prnciples of civil and religious liberty to sepa- B g above legislative interference. To forbid a citizen, under the penalty

of Bine and impricorment, Lo carry his own private arms about bis petson,
bn any manner that he may think proper for his security or safety, is,
s my opinion, an unauthorized attempt to abridge a constitutional
peinlege, and therefore T hold the law in question to be of no effect.

[Bat the majority of the Court being of a different opinion, the
padgment was reversed.] “




